YK 340.15 [paBoBeaenue. 2019. T.63, Ne 2

Cneuunduka npasa Kutaickonn HapoaHoi Pecny6aunkm
N 0CO6EHHOCTM ero COBpeMeHHOro pa3suTus*
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B HacTosiwee Bpems B Kutae npoBoguTtcs cynedbHas pedopma, HanpasfieHHas Ha NocTpoe-
HME 0eMOKpPaTNU4eCKoro 1 NpPaBoBOro rocyaapcrea. 9ta pedopmMa oka3dbiBaeT CYLLLECTBEHHOE
B/ISIHME Ha Pa3BUTME SKOHOMUKUN 1 MOANTUKM, @ TakXXe KUTanckoro obwecTtsa B uenom. Og-
HMUM N3 BXHENLUNX NOHATUI, 06CYXAaeMbIX B paMkax pedopmbl, IBASETCS NOHATME NMPaBo-
BOrO rocynapcrea. OTOT TEPMUH MOXET NnpuobpeTarb pasinyHble TPaKTOBKM, OAHAKO, Mo
MHEHWIO aBTOpa CTaTbM, NPABOBOE roCcyfapCTBO — OodULMaNbHBIA NYONNYHO-CTPYKTYPHbIN
perynaTop noseaeHus niogen. N3BecTHo, 4To 6narogaps uenomy psay GakTopoB nctopuye-
CKOro 1 KyNIbTYPHOIO xapakrepa «kutarnckasa cneumduka» nposBnseTcs BO MHOrnx cdepax.
PassBuTtne rocygapcrtea n npasa B Kutae Takxe npomcxoamno ocobbim nytem. C MOMeHTa
co3paHua B 1949 r. Kutanckoi HapoaHoi Pecnybankn aBTop BblOeNsieT HECKOIbKO 9TarnoB
3TOr0 NyTU, KaXObI N3 KOTOPbIX OTMEYEH BANSHNEM TOr0 MAN MHOMO XapakTepHoro ¢akrto-
pa. Tak, Ha NepBOM aTane PasBuUTUA onpegensaowmmMm GakTopom CTano 3Ha4YnTesIbHoe BAN-
saHne CoseTckoro Coto3a, ocnabuBLlUeecs C HavyasloM OCYLLECTBAEHUS NOANTUKN «pedopM
M OTKPBLITOCTU», T. €. ¢ 1978 r. 3TO 03HaMeHOBaN0 HavaNo CNeayLero 3Ha4MTeNbLHOro atana
passuTus. HakoHel, oyepeaHbiM cepbe3HbiM PakTOPOM BANSIHUA AN Pa3BUTUS KUTACKOIO
npasa okasanachb rnobdannsaums. Bo Bcem Mupe npaso HE TONIbKO CTPEMUTCS K YHUbUKaumu,
HO 1 CTAHOBUTCH MEXAMCLUMNANHAPHOM Haykor. Kpome Toro, B nocnegHue rogsl B KHP Ha-
MEeTUCA Npouecc paclumpeHns cdepbl n3y4eHuns npae Yenoseka. BmecTe ¢ Tem guckyccum
0 TOM, Kak1UM [0JIXHO ObITb COBPEMEHHOE rOCYAapCTBO U NpaBo B Kutae, HEMbICMMbI B OT-
pbiBe OT NpobnemM B3anMOAENCTBMS C NPABOBOWM Tpaauumen OpeBHEro KMTanckoro npasa.
MpeanctaButenn 56 HauMoOHaNbHOCTEN, MpOXMBalLWMe Ha OOLIMPHON Tepputopun Kurtas,
MIMEIOT CBOM 0CO0bIE TPAANLMK, COOCTBEHHOE OTHOLLEHWE K PENUTUN U KYNbTYpe, 3TO 60J1b-
Las 1 MHOroHauuoHanbHasa cTpaHa ¢ 6orator UCTopuen 1 cunbHbiMK Tpaguumsamn. C yye-
TOM 3TOro co3gaHue COBpeMeHHOoro npasoBoro pexuma B KHP cuntaeTcs Heobxoammorn
1 BMECTE C TeM TPyLHOM 3aJaqen.

Knro4eBbie cioBa: KnTanckoe npaso, opuUCnpyaeHuvs, passutne, pedopma, rmobannsauus.

BBepeHue

OpHa 13 Hanbonee xapakTepHbIX YHePT COBPEMEHHOIO MMpa — MpoLecc rmobanu-
3aumn, N3MEHeHNs CTPYKTYPbl MUPOBOI0 XO3ANCTBA, KYNLTYpbl 1 obuiecTsa. B Hawe
Bpems rnobannsaums He 06XoAMT CTOPOHOM HU OAHY CTPaHy U HU OOHY Chepy XMU3HU
o6llecTBa, 1 B 3TOM NPOLECCEe BCEMUPHOI UHTEerpauumn npaBo Takxe npetepresaeT
NOCTOSIHHbIE U3MEHEHUS.
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OOHMM N3 BaXHENLINX NOHATUI, 06CcyXaaeMblx B pamkax pedopmbl, SBNsSeTCs
NOHATUE NPaBOBOrO rOCyAapCcTBa. ATOT TEPMUH TPAKTYETCSA NO-Pas3HOMY, HO NpeacTaB-
nsetcsa 6eccrnopHbIM, YTO NPaABOBOE FOCYAaPCTBO — 3TO «OduUUMaNbHbIN NyB6ANYHO-
CTPYKTYPHbIA PErynaTop noseaeHus nogens'.

B npouecce nsyyeHnsa npaea B Knutae TpagnMuUmMOHHO OCHOBHOE BHUMaHue yae-
nseTcsa NpaBoBbIM 06bIYAAM, NONTUHECKOMY KYPCY U coumvanbHon naee. Mo MHeHUo
KUTanCcKnx IOPUCTOB, Ha 3anaje npeacraBiieHns O NPaBOBOM rOCyAapCTBe YCMELHO
pazsunuck Gnarogaps TOMy, 4TO NPaBOBOW 06ObIYaN, NPAaBONMPUMEHUTENbHANA Mpak-
TUKa M CcTaTyTHOE NpaBO NpuHagsexar K eGUHOMY NOHATUMHOMY U JTIOFTMYECKOMY
MPOCTPAHCTBY, MEXAY HUMMW HET YETKON rPaHuLbl U CYLLLECTBEHHbIX NMPOTUBOPEYUIAZ,
B Kutae xe, roe npaBoBble 4OKYMEHThHI 3anagHoro obpasua Hayanm co3faBaTbCcs He-
[aBHO (B nepBon TpeTn XX B.), @ UX NPOTOTUMNbI 3aMMCTBOBaHbI U3BHE (B OCHOBHOM
M3 CTpaH POMaHO-repMaHCKOM NPaBOBOW CEMbM), MPOLLECC NOSIBIEHNS OCHOB NPaBo-
BOro rocypapcrtea (B ero 3anagHoM NoHMMaHun) 3aTpyaHeH n naet MeajieHHo 1 0CTo-
POXHO, MOCKOJIbKY MeXay HauMOHalbHbIM 00bl4aeM 1 MONOObIM CTaTyTHbLIM MPaBOM
NexXnT MMPOBO33peHYecKkas nponacTtb. Bcneacrteme NCTopnyeckux U KynbTYPHBIX
NnpUYnH pas3BuUTUE rocyaapcTea u npaea Kutas npomcxoanTt no ocobomy nyTm ¢ «Ku-
Tanckom crneundukon».

Mocne cospaHna B 1949 r. Kutarickorh HapogHon Pecnybnuku (nanee — KHP)
3Ha4YUTENbHOE BIIMSHME HA Pa3BUTNE TEOPUM rocyfapcTea 1 npasa B Kutae okasbiBan
CoseTtckuin Coto3. C 1978 r. B Kutae Havyana ocyLecTBAATbCS NOANTUKA «pedopm
M OTKPbITOCTU». [locne cobbiTnin KoHUa XX B. CErogHAWHAA rnobanm3aumsa — ode-
penHon BaxHeNWwnin ¢GakTop, OkasbiBAOLWMA BINGHME HA HOBbLIN 3Tan pas3BuTusg npa-
Ba KHP.

Taknum 06pa3om, B coBpeMeHHOM KuTae BbiAENSIOT ABa aTana npeobpas3oBaHus
MPaBOBOW CUCTEMbI.

lMepsbivi atan (1949-1978) — nepmof CUNBHOIO BANAHUSA MAapKCUCTCKOW 1 COBET-
CKOW Teopuu rocygapcTtea v npaea Ha npaBo Kutasa. 91o Bpems, ocobeHHo ¢ 1949 .
no koHew, 1950-x rogoB, xapakTepu3yeTcs LeneHanpaB/ieHHbIM Pa3BUTUEM COBETCKOM
topucnpyaeHumn B KHP. B mapte 1950 r. 6b1n1 co3gad Kutaickuii HQpoaHbIA yHUBEP-
CUTET, KOTOPbLIA 0 CUX NOP CYMTAETCH OAHMM M3 Ny4lWKnx yHMBepcmuTteToB B Kutae.
YT106bI MOMOYbL BOCMUTATL lOpPUAMNYECKME NeJarormieckme Kkagpbl A MOJIOA0ro ro-
CynapcTBa, Ha HOBbIN lOPUANYECKN pakynbTeT 3TOr0 YHUBEPCUTETA MPULLIN MHOIMEe
coBeTckue pucTbl. Cpean HUX Takne U3BECTHble yyeHble 1 neparoru, kak E. M. Ce-
MepuxuvH, J1. . BoesoguvH, J1. N. CaBnHckun, K. K. Anukos, A. M. Beictpoa, O.A.Kpa-
caBunkoB, C.A.JomaxuH n ap.2 OHn paboTanu npenogasaressaMu, NoMoras Kutanuam
€c034aTb HOBYIO KOMMYHUCTUYECKYIO MPaBOBYIO CUCTEMY. B Takmx oTpacnsx, kak Teopus
rocyaapcTBa v npasa, a Takxe YyrofloBHOE NpaBo, UX AEen okasanm 0COOEHHO CUIbHOE
BINSIHME HA 3aKOHOA4ATENLCTBO TOr0 Nepnoaa.

B 10 xe Bpemsa MNpaButenscteo KHP HanpaBnano ny4ywmnx monoabix CTyAEeHTOB
yuuTbCs Ha opuamnyeckmne dpakynstetsl B CCCP. MHOrne 13 Hux nocne okoH4aHus pabo-
Tann B KHP B yHMBepcuTeTax 1 B rocyaapCTBEHHbIX opraHax. MoXHO ckasaTtb, 4TO OHU
Nno NpaBy CHMUTAKOTCH OCHOBATENSAMU COBPEMEHHOIO KMTarckoro npaea. Cpeam HUXx —
YaH U4, 3aHMMaBLUMIACA FPaXaaHCKUM npoLueccyanbHbiM npasoM KHP, Lzan Mux®,

' Tuxomumpos FO. A. TIpaBoBOE rocynapcTBO: MOAENM U PeasibHOCTb // XKypHan poCcCUINcKoro npasa.
2011. N2 12. C.5.

2 CMm., Hanp.: AR, IR AT, MARES, 2006 (1) [CaH BaHbusHb. BepxoBeHCTBO
npaea 1 ero couunanbHele pecypchel // CoBpeMeHHas topucnpyaeHums. 2006. N2 1. C. 3-15].

3 [aHHble NPUBOASATCA MO apxuBy BIOPO MHOCTPaHHbIX 9KCMEPTOB.

4 5 1R [Yan U] (poa. 1931) — kaHa, topya. HayK, 3aKOHYMIT Iopuanyeckmii dpaxynsteT JITY.

5 YL°F [UzaH Mun] (poa. 1930) — kaH4,. opuf. HayK, 3aKOHYMI lpuandeckunii dpakynstet MIY.
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paboTtaBwuin pektopoM Kmntainckoro yHMBepcuteTa nonutonorum n npasa ¢ 1983 no
1990 r., oaviH U3 Hambonee n3BecTHbIX yyeHbix KHP. Kpome Toro, B nepBon nosoBuHe
1950-x ropos B KHP nocnepoBatenbHO npoBoaunach paboTa rno nepeBoay Ha Ku-
TaCKUM 93bIK LENoro psga CoOBETCKMX MCTOYHMKOB. Becero 3a nepuog 1950-1980 rr.
B KHP nepeseneHo 6onee 400 coBeTCKUX lopuandecknx paboT, yuebHbIXx MaTepnanoB
1 y4eOHbIX Nporpamm.

B pesynbrate B KHP 6bina cosgaHa MapkcucTckas npaBoBasi cMcteMa, OpueHTu-
poBaHHasi Ha coBeTckylo Moaenb. [Jo cux nop, ocodbeHHo B YronoBHoMm kopgekce KHP,
COXPAaHSATCHA MHOIOYNCIIEHHbIE ClieAbl COBETCKOIO BANSHUS.

Bropovi atan (¢ 1978 r.). NMocne 1978 r. OTKPbLITOCTb, MOAEPHM3ALMA U rnoba-
nn3aymsa CTaHOBSATCS KJIIOYEBBIMU MOESAMU HOBOrO BPEMEHMU, OLLYLAETCS 3aMeTHOoe
ocnabneHune BansHMA coseTckoro npaea. KHP HauynHaeT nepeHuMMaTtb ONbIT CTpaH,
B KOTOPbIX yXXe co3paHo npaBoBoe rocygapcteo (CLUA, NepmaHug). B ToT nepuog,
B Kntae npmobpenn LWMPOKY U3BECTHOCTb TPyAbl MO IOPUCAPYAEHLUNM MHOTUX aB-
TOPUTETHENLWINX 3apybexHbIXx aBTOPOB, Takux kak I Mpouunin, ®. K. poH CaBuHbM,
I Ox. BbepmaH n gp.

dopmumpoBaHue 1 passutme naen npasoBoro rocygapctea B KHP ocyuwecTens-
NCb Ha GOHE N B KOHTEKCTE ANCKYCCUA O COOTHOLLUEHUN MOLEPHU3ALMN U MPaBOBOW
Tpaamumn opeBHero kutanckoro npasa. Tepputopus KHP obwunpHa, Ha Hel ofHO-
BPEMEHHO MPOXMBAIOT NpeacTaBuTenn 56 HauMoHaNbHOCTEN, UMetoLme ocobble Tpa-
OMuMmn, cO6CTBEHHOE OTHOLLEHME K penurnn n kynbtype. 70 net Hasag B Kutae 6bis10
NOYTN HEBO3MOXHO 00eCcneynTb Aaxe AOCTOVHbIA YPOBEHb XM3HM TAKOr0 MHOrOHaLUMOo-
HaNbHOIO N MHOIOYNCNIEHHOIO HaceneHns, yooBNeTBOPUTb BCE OCHOBHbIE NOTPEBHOCTU
rpaxgaH. CerogHsa co3gaHne COBPeEMEHHOIro nNpaBoBoro pexuma B KHP cumntaetcsa
HeobXxoauMoWr 1N BMecTe C TeM TPyAHOM 3ajadyeit, cTosueln nepen NoANTUYECKUMU
nngepamMmu rocynapcrea.

1. MeTOoAbl U UCTOYHUKN COBPEMEHHOI0 KUTaCKOro npasa

OnHOBPEMEHHO C rnobanusaumen BO MHOMMX NpaBonopsiakax HabnioaaeTcs TeH-
AeHuma K yunobukaumm. CpaBHUTENBbHOE NPaBOBEAEHME 3aHUMAET BaXXHOE MECTO cpeam
Hanpas/EHNN IOPUANYECKON MbICN, NOXaNyn, C TEX NOP, KOrAa oPUCTbl 3aMeTUN, 4TO
npouecc rnobanbHOr0 MCTOPUYECKOrO PasBUTUS 3HAYMM He TOJIbKO AAS COLManbHOM
naen, HoO 1 ANns 3BoNILMN rocyaapcTea 1 npasa. Oco3HaHMe HeOHXOAMMOCTU CoXpa-
HUTb OCODEHHOCTb CBOEro Hapoaa NpuBEso K ToMy, 4To nocne 1978 r. nctopuyeckoe
Hacneame BHOBb CTaslo BaXHbIM GakTOpPOM BMSHUA B 061acTy NpaBoBoi Mbican KHP.

C momeHTa co3ganumsa KHP B 1949 1. v oo 1980-x roaoB B KMTAMCKOM npase npeob-
nazanv ogHU 1 Te xe obLme METOAMKHN, raBHbIM 06Pa30M K/TaCCOBbLIN aHanM3 1 UCTo-
pudecknii matepuannadm. Nocne 1980-x rogoB MeToabl IOPUANYECKUX UCCNEL0BAHUN
cTanu pasHoobpasHee u borade. B HacToslee BpeMsa apceHan MeTonoB M Hanpas-
NIEHVIA HAYYHOrO UCCNea0BaHNS KMTAaNCKOro npasa NonoIHUAN CPaBHUTENIbHOE NPaBo-
BeLeHmne, CoLMONorms npasa, lopmamnyeckas aTvka, opuanyeckas 9KOHOMMKa, aHanm3
SMNUPUYECKON IOPUCIIPYAEHUNN, YTUANTAPU3M, KPUTUYECKOE NpaBo, NCTOpUYeckas
IOPUCHAPYAEHLUNSA, @ TaKXEe HEKOTOPbIE HOBble METOAbl ECTECTBEHHOHAY4YHbIX UCCe-
[OBaHWI, Takne Kak cuctemartumka, knbepHeTtmka, nHdopmaunoHHas Teopus, Teopus
pacxonsawmxcs CTPYKTYP, CUHEPIUsa 1 Teopus MyTaumnii. Tak, 9KOHOMUYECKNI aHanm3
npasa He TOJIbKO 0Ka3blBAET CYLLLECTBEHHOE BAVSHME HA «POACTBEHHbIE» ANCUUMANHDI
(9KOHOMMYECKOE MpPaBO, NPaBO UHTENNIEKTYaIbHOWN COOCTBEHHOCTU, OENNKTHOE, Yro-
NIOBHOE 1 npoueccyanbHOe NpaBo U T.M.), HO U UCMOIb3YEeTCS KUTANCKUMU YHEHbIMU
B TakuUX OUCLUMUMIMHAX, KaKk UCTOPUS NpaBoBOro rocypnapcrtea B Kutae. B uenom npu-
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MEHEHNE HOBbIX METOA0B 0Ka3aslo OrPOMHOE BJINSTHUE HA KUTANCKUe IpUANYeckmne
nccnenoBaHus.

B nocnepHee Bpems B KHP nccneposatenu B 06nacTu npasa ctanv yaensTb npu-
CTaJlbHOE BHUMAHNE MCKYCCTBEHHOMY VHTENNEKTY U aHanM3y 3/1eKTPOHHOM 06paboTku
OaHHbIX, MPUYEM BaXKHYIO POJIb UFPADT MMEHHO HOBbIE METObI KOPUCIPYAEHLUNN.

Bo Bcem Mupe npaBo CTAHOBUTCS MEXANCUMUNIMHAPHON HAyKOW, TECHO CBA3AHHOWN
He TOJIbKO C 0OLLECTBEHHBLIMU, HO U C €CTECTBEHHbIMU HaykaMu. ITO HOBOE Harnpas-
NIEHVE 3BONIOLMM NpaBa 1 rocyaapcTBa, a Takxke TpeboBaHne counanbHOro pa3BuTus.

McTouHmkn npaBoBbix No3HaHun B KHP okasbiBaloTcsa 6oraye, 4em B MNpOLLSIOM
BeKke. Bblaennmm OCHOBHbIE U3 HUX.

1.1. BapybexHass npaBoBasi MbICJ/ib. Kak yxe 0TMeyanocb, Ha pa3BUTUE KN-
TancKoOro npasa okasanu 1 NpoaoKaloT OKasblBaTb BAIUSHUE TeOpUs rocyaapcrsea
n npaea Cosetckoro Cot3sa, naen npoceeLleHHon EBponbl, COBPEMEHHbIE MPABOBbIE
cuctembl CLUA, FfepmaHunmn, @paHumn, BennkobputaHmm n gpyrmux ctpax. lNpaeosas cu-
cTema coBpeMeHHol Poccum nocne pacnaga CCCP Takxe cTana HOBOW ropsiyei TEMomn
npaBoBbix nccnegosaHun B KHP. Kak n Bo Bcem coBpeMeHHOM mupe, cerogHs B KHP
3awmTa NpaB YenoBeKa N AEMOKPATUS — BaXHbIV NPeaMeT NpaBoBbIX UCCeA0BaHUN
1 OHO N3 HarnpasBieHN roCya4apCTBEHHON MONUTUKNA.

Bnaropgapst 5KOHOMUYECKOMY 1 TEXHOIOMMYECKOMY Pa3BUTUIO NPaBOBbIE NCCNEN0-
BaHWNS B Pa3HbIX CTpaHax TECHO B3aMMOAEWCTBYIOT, OKa3blBas BAUSHME OPYr Ha gpyra.
MoaToMy B Halle BpeMs Neped MHTEHCMBHO Pa3BUBAKOLWVIMUCSA CTPpaHaMU, TakMMu Kak
KuTaii n Poccus, BoO3HMKaeT HoBasi nmpobnema: Kak 3aluTuUTb CBOU rocydapCTBEHHbIe
VMHTEpEeChHl B YCNIOBUSAX rMobanbHOM KOHKYPEHLNK, Kak NPOSIBUTb BOJIO U OTCTOSITb CBOU
B3rNsA4bl B NpOLEeCcCe MeXAyHapoaHOro COTPYAHMYECTBA.

1.2. HauynoHasnbHOe ncropmuyeckoe rnpaBoBoe Hacsiegue. Pa3Bntne npasa
HEOTAENNMO OT UCTOPUYECKOrO Hacneauss — B HACTOSsILLLEE BPEMS 3TO akTyasibHO 1 AN
Kutasa, v ans gpyrux ctpaH. lMocne pedopmbl 1978 r. kuTarckume pucTbl ctanu 6onee
pauroHanbHbIMU U 3PENbIMU B TOM, 4TO KacaeTCH YCBOEHUS, U3BIE4YEHUS YPOKOB, Nnepe-
[a4yu 1 3aKpernsieHns pe3ybTatoB UCTOPMYECKOro pa3BmnTug npasa.

Kntah — ogHa 13 cambix peBHUX CTpaH B mupe. B apesHem Kutae oTnaxeHHas
TEXHONIOMMSI COCTaBJIEHUS KOLEKCOB CTasia BaXHbIM Pe3ynbTaTOM AEATENIbHOCTU IOpU-
CTOB. Tpagnuuga CTaTyTHOro npasa BO3HMKIA ele A0 Hallel 3pbl — B YACTHOCTH,
B anoxy amHactum TaH (618-907 rr.) B Kntae yxe 6bin1 kogekc. Tak, B 652 r. 6bi1 ony-
GNNKOBAH U3BECTHLIN 3aKOH TaH J1o Wy 10 — OQMH N3 caMbiX OPEBHUX MUCAHbIX
3aKOHOB B BocTouHOM A3un, camblii APEBHUN N NONHbIA GeofanbHbii YFONOBHbIN
konekc Kutas, HacumTbiBaOLWMn B 00uen cnoxHoctn 30 ToMoB. B HeM coaepxuTcs
noapobHoe, CUCTEMATMYECKOE U MOJIHOE TOJIKOBaHWe TekcTa 3akoHa’. Mocne guHacTum
CyH (960-1279 rT.) 3aKoHOOATENM U IOPUCTLI COXPaHUAN TONIKOBaHWE 3aKOHOB ANHACTUN
TaH, co3aaB Ha 3TOV OCHOBE y4eOHYI0, MPaABOBYIO N KYNbTYPHYIO Tpaauumio. B otnnuve
OT 3anajHblX CTPaH, 3aKOHOAATeNM B Te APEBHNE BPEMEHA HE TOJIbKO KOMMEHTUPOBaNn
KOOEKCbI, HO U TOTOBUIN MOSICHUTESIbHbIE 3aMMCKM K 3aKOHaM, a TakXXe COMpoBOXOanm
VX BECbMa M3bICKAHHbIMM KOMMeEHTapusamMn. Bce 3To ObI0O yHacnegoBaHo nocnienyto-
LWMMKN NOKONEHNAMU KUTANCKNX IOPUCTOB.

MomMunmo 3TOro, 06bI4aM UrpatoT BaXKHYIO POJb U B CyAeOHON NpakTuKe B Ka4ecTBe
HeoduMUManbLHOro NCTOYHKKA NpaBa, 0COOEHHO B KUTaNCKMX AepeBHAX. 3a nocnegHne

6 (HAHIN) [KoMMeEHTapuii YNHOBHUKOB AMHACTMM TaH], onyGimMKoBaH B 652 . — B pycCKoM A3bi-
K€ MOXHO BCTPETUTb HAMMEHOBAHUS «TaHCKNIN KOAEKC», «yrOfOBHblE YCTAHOBNEHWS TaH C pa3bsiCHEHNS -
Mu». CM., Hanp.: Peibakos B. M. B3aMoaonofHUTENbHOCTb TAHCKMX 3aKOHOB // MMCbMEHHbIE NaMATHUKN
BocTtoka. 2011. T.2, N2 15. C. 115. — lNpwum. pea.

7 CMm. 06 atom: filht:  (HENEFS)Y CGE—2%), HEHMAL 2006 4 55 435 25 451 T1. [Xa
LinHbxya. MicTopus kntaiickom opucnpyaeHuum. T. 1. FOpuanyeckas npecca, 2006. C. 435, 451].
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30 neTt MHOrme obblyan OblIN NPU3HAHbLI 3aKOHOA4ATENLHOM BNACTbO 1 Npuobpenu
cTaryc oduumasnbHbIX FOCY4APCTBEHHbLIX 32KOHOB, YTO CBMOETENIbCTBYET O B3aMMOC-
BA3M 1 B3aUMOLENCTBUMN MEXAY rOCYAapCTBEHHbIM NPaBOM U UCTOPUYECKOW Tpaau-
unen.

1.3. O6LwecTBEeHHas XXU3Hb U NOTpeb6HocTu. JIobor nporpecc B 061acTu 1opu-
CNpyAeHUNM HEM3BEXHO 3aTparMBaeT BaXxHble BOMPOCH peasibHON 0OLWeCTBEHHOMN
XW3HU. B KMTANCKon NpaBoBOM TPAANLNM XOPOLLO N3BECTHO MHEHUE O TOM, YTO UCTMHA
npasa npossnseTcyd BHe npasa. CouunanbHblie naen 1 NoTPeBbHOCTN HE CHNTAIOTCS UC-
TOYHWUKOM Mpasa, HO GakTUYECKM OHU BANSIOT HA Pa3BUTUE IOPUCTIPYOEHUMN.

Pa3BuTne npaBa TECHO CBA3AHO C HEOOXOAMMOCTbLIO NPOBEAEHNS 3aKOHOA4ATENbHbIX
1 cynebHbix pedopm. Tak, B nocnenHmne roabl 60nbLIoe 3Ha4YeHne npnobpen 3akoH o Ha-
pooHoOM nocpenHudecTse KHPE, comepxaliuin pag, BaxHbIX NMOJOXEHWA, N3HaYanbHoO
He BKJTIOYEHHbIX B MPOEKT, HO MPEAJIOXKEHHbIX YHEHbIMU B X04€e ero paccmoTtpenus. Ce-
pbe3HOE BAUSHME HA 3TOT 3aKOH OKasasiv CYAENCKN OMbIT NPaBoNpUMEHEHNS, a TakxXe
NpaBOBOM 00bIYal, He cHMTaOLLMIACS 0dULIMabHBIM UCTOYHMKOM NpaBa B Kutae.

Ewe oovH npumep 3Ha4YMTeNbHOCTU BKaAa IOPUCTOB B NPOBeAEHUE CyaeOHOM
pedopmbl CBA3aH C 06/1aCTbiO YroIOBHOrO npasa. foBOpS O LeHTpanM3auumn npaea yT-
BEPXOEHUA CMepPTHOro NpMroBopa, MHOrMe NpaBoBefbl 0TMEHaloT, YTO NpefocTaB/ieHne
MECTHbIM HapOAHbIM CyAaM MOTHOMOYNS BBIHOCUTb CMEPTHbIN MPUroBop HEAMHEKTUBHO
C topuamyeckor Toukn 3peHuns. 31 oktabpsa 2006 r. MoCcToAHHbIN KoMUTET BepxoBHOro
cobpaHuns HapodHbIX NpeacTasuTenein 0o6baBUA, 4To ¢ 1 aHBaps 2007 . npaBo Ha 0b6sA3a-
TeJbHbI OKOHYaTEJsIbHbIN NEPECMOTP CMEPTHOIO NPUroBOpa OCYLLECTBSET BepxoBHbIN
HapoaHbi cya KHP. 310 pelwieHne — pe3dynbrar CoYeTaHus LEenoro psaa gakropos, HO,
HECOMHEHHO, Hanbosnee BaXxHbIM U3 HUX CTano COAENCTBME CO CTOPOHbI IOPUCTOB.

BaxHbIM WAroM cumtaloTcs Takxke PykoBopasime cynebHble aena, n3gaBaemble
BepxoBHbIM HapoaHbIM cyaoM 1 BepxoBHOM HapoaHoin npokypaTtypoii KHP kaxabii
ron. B KHP cyne6Haa Bnactbe npuHagnexmnt HapogHomMy cyay, a 3akoHogaTtefibHas —
CobpaHuto HapoaHbix npeactasutenen KHP. MNMockonbky cyabn He HageneHbl NPaBoM
n3gaBatb 3aKOHbI, NpPeueaeHT He nMmeeT opuumnanbHOro ctatyca UCToYHMKa nNpasa.
OpHako B npouecce nposefeHus cynebHon pedopMbl 3akOHOAATENN YAENSIOT npe-
LefeHTHOMY NpaBy Bce 00Jiblee BHUMaHWe. na AOCTUXEHNS NPaBOBOM ONpeaeseH-
HOCTW M CMNpPaBea/IMBOCTU, a Takxe HaxoXAeHus 6anaHca Mexay OUCKPELMOHHbIMUN
NOJIHOMOYUAMU CYyLEN U aBTOPUTETOM 3aKOHOLATENbLHOM BNacTu B Xo4e CcyaebHoM
pedopmbl B KHP BBegeHa BaxHas HoBauums: ¢ 2011 . BepxoBHbI HapogHbii cyn KHP
CUCTEMATU3MPYET CNopHble CyaebHble Aena no BCen CTpaHe U U3gaeT npukasbl O py-
KOBOASALWMX CyOeOHbIX genax. 3akoHbl HE CMOCOOHbLI OLICTPO OTBEYaTb HA U3MEHEHMUS
B NONNTUYECKON cdepe, HO PyKOBOASLLME CyaebHble Aena 0Ka3blBalT CYLLLECTBEHHOE
BIVSIHME HA CyAeOHY0 NPaKTUKyY, MOCKOMbKY CAyXaT HEKMM AOMOSIHEHMEM K 3aKOHOAa-
TEeNbCTBY, NPM NOMOLLM KOTOPOro CyAbs MMEET BO3MOXHOCTb CHOPMMPOBATL NOAXOL,
K PELUEHUIO CNOXHbIX AEN.

2. Pe3ynbraTbl pa3suTusa npaBoBon cuctemsl Kutasa
3a nocnepgHue 40 net

KuTaickne yyeHble CXoOaTCa BO MHEHUW, YTO Pe3yNbTaThl MPOBOANMOIN pedhopMbl
NnpaBOBO CUCTEMbI OKasanucb 61aronpuATHLIMKN 6narogapsa 3HaYUTE bHLIM U3MEHe-
HUAM HE TOJIbKO MOJIMTUYECKOro pexuMa 1 coumanbHoi naen, Ho U caMoli NPaBoBOWA
MaTepum.

8 (e N RFLANE N RIERE) [3akon Kutaiickoit HapoaHoii Pecny6amnkin 0 HapoaHOM NOCPenHn-
yecte], npuHaT 28.08.2010 CobpaHrem HapoaHbix npeactasutenen KHP.
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C 1949 po 1978 r. B KHP npuHaTtel 134 3akoHa, k 1987 r. U3 nx yncna yrpatmnum cuny
111 3akoHOB, 0gHaKo 23 3aKOHa COXPaHsIN OeNCTBUE MOSIHOCTLIO UIN C HEKOTOPbLIMU
nameHeHuammn®. MoxHo yTBepXxaartb, 4To nocine pedopmbl 1978 . B8 KHP 6bina 3aH0BO
co3gaHa ocobeHHaa npaBoBas cuctema.

B 1978 r. Bceobwasa anckyccust 0 KpUtepusax UCTuHbl 1 Coset 3-ro MNMnenyma
11- UeHTpanbHoi Komuccun KommyHuctmndeckonm naptum Kntaa (gpanee — KI1K)
OTKPbIJIN HOBYIO 9MOXYy B MCTOPUU COBPeMeHHOro Kntas, OCHOBaHHyO Ha HOBOM Ha-
npaBneHnn n3y4yeHns npasa. HeyknoHHOe cnegoBaHMe Mapkcu3aMy nepectano 6biTb
€[MHCTBEHHbIM CTaHAAPTOM B U3Y4YEHUN OBOLLLECTBEHHBIX HayK; Obl1 NMKBUANPOBAH MU
006 0OBbEKTVBHOW TEOPUK FOCYAAPCTBA M NpaBa. Kntanckme 1opucTbl Ha4aam HOBYIO MO-
MbITKY PACKPENOLEHNST KNTANCKOM MapKCUCTCKOM MAEO0N0MNN.

Pedopma kutainckon topucnpyneHumm npeobpasoBana couyanbHyo naeo, name-
Huna rpaxaaHckoe obuiectso KHP, a Takxe okaszana BAUSIHWE Ha Pa3BUTNE SKOHOMUKMN
n nonutukn'®. Bnarogaps NpoeoaMMbIM pecdopmamM Bepa B NpaBo U BO3BpaLleHue
K NPaBOBOMY rocyfapCTBY CTa/iM OCHOBHbIMWU CMbICNIAMW KUTAMCKOW NPaBOBOW CU-
CTEMBbI.

KoHkpeTHble pe3ynbTaThl pedopMbl NpaBa BUAHbI B PA3INYHbIX OTpacnax. Bo-
nepBbiX, B OTpacamM nybanyHOro npasa AOCTUIHYTO OrpaHn4yeHne BAUSHUSA FOCY-
[APCTBEHHOW BNacTW Ha 3aKOHOAATESbHbIE, UCMOJIHUTENbHbIE U CynebHbIE OpraHsbl.
Bo-BTOpbLIX, B OTpac/n 4acTHOro npasa 3aKOHbl Ha4yau rapaHTUpPOBaTb HACENIeHUIO
CEPbE3HYI0 rOCYOAPCTBEHHYIO 3ALUNTY B rPaXAaHCKMX NpaBoOTHOLWeHuAX. B cospe-
MEeHHOM o0LiecTBe, roe HeobxoaMMo co3paHne n obecnevyeHne pexmma gemMokpa-
TUYECKOro 1 NMPaBOBOro roCcyfapcTBa, 3alimTa HYaCTHbIX MPaB CYMTAETCSA BaXHeENLwen
3agaden rocygapcrea.

B npouecce nocTpoeHns NnpaBoBOro rocygapcrtea Kutanm ctankmBaeTcs C psaom
TpyaHocTen. Ha cyaebHylo BnacTb OKa3blBAET BAUSHUE MOANTUKA, YTO HEFATMBHO CKa-
3bIBAETCS HA HE3ABUCMMOCTU M CaMOCTOSATENIBHOCTM CyAa U NPOKypaTypbl, a Takxe
MellaeT pasBUTUIO rocyaapcTea B LeioM. [10 MHeHUI0 KUTaCK1x IopucTos, B3anMo-
CBSI3b MEXAY NPaBOM N MOJNTUKON — rMaBHENLWMA GakTop, BAUSIOWMA HA HaMNpas-
nenve passutua KHP'. JaHHbii pakTop MrpaeT peLiarollyio ponb B NpoLecce Han-
Nexallero noanepxxaHus CoLManbHOro nopsaka, yaoBIeTBOPEHMS OCHOBHbIX NOTPe6-
HOCTen nogen n OCyLLLECTB/IEHNA OCHOBHbIX MPaB rpaxaaH.

MpaBoBas Tpaamuusa gpesHero Kntas npoHU3biBaeT U NPONUTLIBAET COOOW BCHO
NPaBOBYIO XN3Hb OOLLECTBA, BCIO MPaBOBYIO Marepuio, OTpaxasiCb B NOCAeAHUX N3-
MEHEHUSIX MPaBOBOM CUCTEMbI CTPaHbI. 10 3TOV NPUYNHE NEPEOCMbICTIEHVE NPABOBOM
TPaAnLMM CHNTAETCH BaXHbIM yCNOBMEM NpeobpasoBaHMs KMTANCKOro npaBoBOro
pexuma. CunbHOe BANSHME HA NPaBo M rocynapcTeso Kutas okazanu KOHPYLMAHCTBO,
[Aa0oCU3M 1 Apyrve TpaanLMOHHbIE NAOEO0JIOTNMYECKNE LLKOSIbI, MO3TOMY pPas3BuUTme 1opu-
cnpyneHumn B KHP npomncxoaomno He Tak, kak B EBpone.

O (A N RACF R 2 55 28 P2 0 T b oA 22 03 2 50 X 197 847 i LA B AR AT V2 R EA T3 B 1Y)
FEOURI R LR & IR 2 ) [Pewwenune MocTosHHOro komuTeTa BCekmtaickoro cobpaHmns HapoaHbIX Npes-
craBuTenei ot 24.11.1987 o6 ytBepxaeHnn aoknaga KomuteTta no Bonpocam BEpXOBEHCTBA npasa O Co-
CTOSSHUN U MHEHUSIX B OTHOLLIEHUN OYUCTKM 3aKOHOB, NPUHATLIX A0 koHua 1978 r.]. URL: http://www.npc.
gov.cn/wxzl/wxzl/2001-01/09/content_4492.htm (nata obpatieHus: 25.05.2020).

10 Cm., Hanp.: 5RICE : (HERERBRIGEAR A, M gR tH SRk r— S0 Ah B BUN 2Rk E4E) (R
EHEIR) 20174E254 W, [YxaH BaHbcsaHb. TIPOABMKEHUE USMEHEHWIA B IMOGaIbHOM YNpasieHUn 1 no-
CTPOEHME HOBOro MUPOBOro nopsiaka — rnobanbHoe Mmbiwnenve Cu LisvHbnnHa o rocyaapcTBEHHOM
ynpaenexHun // O63op rnobansHoro npaea. 2017. N2 4. C. 5-20].

" Cwm., Hanp.: 256k, FFLEF: EFHTRACH EVA RS 2 MR S RTIE. (E5) 201845561, [JTn JluHb,
Un SHbnvH. OrnsaabiBasicb Ha3ad M C HETEPMEHMEM OXMOAsk HOBOW 3pbl KUTAWCKOW IOPUCNPYAEHLNN
// 1OpucnpyaeHuus. 2018. N2 6. C. 3-17].
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Ecnu B EBpone elle B APEBHOCTU CYyLL,ECTBOBas 06/1aaatoLwunii iopuanN4eckom CUIon
1 3aKpEernseHHbI B JOKYMEHTax NpaBoBOl 0Oblyai, KOTOPbLIA BMOCAEACTBUN Jier B OC-
HOBY Pa3BUTMA 3anagHOM NPaBOBO CMCTEMbI BNJIOTb A0 HALIWX AHEN, TO B MUMMeparop-
ckom Kntae camoCTOATENbHOM CUCTEMbBI 3aKOHOAATENLCTBA B 061aCTN PErYIMPOBAaHNS
rpaXaaHCKMX OTHOLLEHMIA Tak U He Bbl10 co3aaHo. Bonpoc 0 COOTHOLLEHMN NPaBOBOrO
o6blyas 1 3aKOHOB rocyaapcTBa NpMobpen akTyanbHOCTb B COBPEMEHHOM KUTaMCKOM
npase.

KuTtalckumii 3akoHogaTenb HamepeH 60sblle PyKOBOACTBOBATLCS TakuMum yHOa-
MEHTaIbHbIMUN KaTEropusiMm, Kak HpaBCTBEHHOCTb, N'YMaHHOCTb, FAPMOHUS, a TakXe
TakMMn NPaBOBbIMW 0OblYAsAMM, KaK TPaaMLUMS HaLMOHabHbIX MEHBLUVMHCTB, YTO Npesa-
rnonaraeT HaJeneHne OrpaHNYEHHOM 3aKOHO4ATENbHOW BNACTbIO MPaBUTENbLCTBA HA
MecTax. CerogHs NnpaBoBoi 0b6blval Takxe SABASETCS BaXXHbIM UCTOYHMKOM npasa KHP.

K koHuy 2018 r. cospaHa HoBas NosiHaa cUMcTeMa KUTAMCKOro npaea, Kotopas
BKJIOUMNA B cebsa 229 nencTByoLWmMX 3akoHOB, 6onee 600 aaMUHMCTPATMBHbLIX 3aKOHOB
1 nonoxenuin, 6onee 7000 MECTHbLIX 3aKOHOB U1 NMOMIOXEHU 2, ATO cBUAETENLCTBYET 06
YCMELLUHOCTM NPOBOAMMOM NPaBoBON pedopmbl.

3. MogepHusaunsa KUTamckon npaBoBov cuctemsl nocne 1978 ropa

OoHUM 13 BaxHenwunx nameHeHnin B npase KHP cumMtaeTcs pasmexeBaHue no-
NTUKM N 10pUcCnpyaeHunmn. PykoBogsiwime noen 3akoHO4aTeNbHOW BNacTu npeacraB-
NAI0TCS TeNepb HE CTOJIbKO MONUTUYECKUMU UOESAMU U BENIEHUSMU FrOCYAapPCTBEHHOIO
PYKOBOAUTENS, CKOJIbKO coLMalibHbIM TpeboBaHMEM, ONpeaensiiowmm pasBuTne rocy-
[apcTsea 1 npasa.

Mo MHEHUIO HEKOTOPbLIX aMEPUKAHCKUX N €BPOMENCKNX IOPUCTOB, YPOBEHb AEMO-
kpatum B KHP He cunTaeTcs Boicokum. OgHaKko KnTanckoe NpaBMUTENBCTBO NoJiaraeT, 4To
oemMokpatus B cTpaHe pa3BuBaeTcst ObiICTPo. Bo Bcem Mmupe 3HatoT, 4To B Knutae camoe
60MbLLIOE KONMYECTBO HAceneHus, 1 BOMpPoCc O TOM, Kak 3alUTUTb NpaBa YenoBeka,
LOEeMOKpPaTUIO 1 NOUTUYECKME MpaBa, NPeacTaBngaeTCca Cepbe3HON 3aaaden, CToswen
nepen npaBuUTENIbCTBOM.

MoaepHusaumsa — elle ogHa BaxHas 0cobeHHOCTb pa3suTus npasa KHP B nepuog,
cynebHoli pedpopmbl. OCHOBHbIE HanpaBfeHUs MOAEPHNU3aLMN MOXHO pasaesnTb Ha
OBe kareropvun. B nepBom cny4ae MMeeTcsa B BUAY B3aUMOLENCTBME npaBa C ecte-
CTBEHHbIMW Haykamu, BO BTOPOM — C HaykamMu obuiectBeHHbIMU. COOTBETCTBEHHO,
pes3ynbratoM Takoro B3aMMOLENCTBUS B MEPBOM Clly4ae BbICTYMaloT, B HaCTHOCTH,
Hay4YHO-TEXHUYECKOE MpaBo, 9KOJIOMMYECKOe NpaBo, 3HEPreTU4Yeckoe npaBo, MOPCKoe
npaso, KOCMUYECKOE MpaBo U T. 4., BO BTOPOM — yNpaBf€HYE€CKOEe, aAMUHNCTPATUBHOE,
9KOHOMUYECKOE, BOEHHOE, NPaBOo CoLManbHOro obecneyeHmns n T.n.

M3 nepeyrcneHHbIXx NMPUMEPOB BUOHO, YTO Ha npakTuke addekTnBHasa nearenb-
HOCTb B Ha3BaHHbIX 06N1ACTAX NpaBa HEMbIC/IMA B OTCYTCTBME HEOOX0AMMbIX MO3HAHUIA
B 0611aCTU €CTECTBEHHbIX UM 0OLWECTBEHHbIX HaykK. IMEHHO NO3TOMY B nocnegHue
roabl KUTaCKMe PUCTbl MOCTOSSHHO NPU3bIBAIOT BbIMYCKHUKOB HAay4YHO-TEXHUYECKUNX
YHUBEPCUTETOB MOJly4aTb CTEMEHb MarvcTpa npasa v npegjaralT OpraHn30BbIBaTb
KYPChbl ECTECTBEHHbIX HAyK Ha lOpuandeckmx dakynstetax. bonee T10ro, OPUCTbI AONXKHbI
M3MEHUTb MEHTANIMTET U HAy4YNTbCH pa3pellaTb coumasbHble Npobnembl U MPOTUBO-
peuus, a Takxe nNpuHMMaTb 6onee akTMBHOE y4acTue B NPOBEAEHUMN MEXOTPaCieBbixX
ncenenoBaHuii. TeMbl Takmx MccnegoBaHnii MOryT ObiTb MPeasoXeHbl HaUuVOHaNbHbIMN
opraHamu BfacTu, KOTOPbIe OOMXKHbI B 60MbLLEN CTENEHM OnNMpPaTbCs Ha AeATEebHOCTb

2 Cant CobpaHusi KUTackux HapoaHbix npeacrasutesnen. URL: http://www.npc.gov.cn/npc/
flcazqyj/node_8176.htm (nata obpaiteHus: 25.05.2020).
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lopncToB. HakoHeL, topuctam cnenyeT ycTaHOBUTbL Bosee LNPOKME, TECHbIE U MPOYHbIe
CBSI3X C NpeaCcTaBUTENAMU OPYrUX HAYK, YYUTbCHA OPYr Yy Apyra, AOMONHATbL ApYyr apyra
M MOOEpHN3NPOBaTb COBPEMEHHOE KMTaCKOe Npago.

MopnepHunsaumsa npasa, 6€3yC/NOBHO, HE MOXET CBOAUTLCH NULLb K OTKPbITUIO
HOBbIX OTpacnel npasa, HO OOJXXHA 3aTparneatb M TPAAMLUMOHHbIE NPABOBbLIE ANCLM-
MAWHbI, Takne Kak KOHCTUTYLUMOHHOE NMpaBo, YroJIOBHOE NpaBo, rpaxaaHckoe npaeo,
npoueccyanbHOe NpaBo, CEMENHOEe NpaBo 1 Ap.

4. HoBblii BUTOK pa3BUTUS B U3y4eHUU npae Yenoseka B Kutae

BaxHol ocobeHHOCTbO npaBa KHP B nocnegHmne rogbl cumMtaeTcst NpoLecc pac-
WnpeHuns cdepbl N3y4eHns Npae YenoBeka.

OCHOBHbIE 3aKOHOAATENIbHbIE MOJMIOXEHUS, Kacalowmecs rnpae 4enoseka, B Kutae
obnapatoT onpeneneHHon cneundukon. Uctopruyeckn KHP He nmnnemeHTnpoBan
noaxoA 3anagHbiX CTPaH K YPeryampoBaHUIO B3aMMOOTHOLLUEHUI MeXAY UHOMBUAYaslb-
HbIMW MpaBaMn M HaLMOHANbHbLIMW MHTEpecamMn. B 3anagHbix CTpaHax, rae OCHOBO-
nonaratoLwien naeen CTaHOBUTCS UAES rpaxXaaHCKoro obujecrsa, COBPEMEHHAst KOH-
Lenums rocyaapcTsa OCHOBBIBAETCS Ha 3allmMTe NpaB YesoBeka OT rocygapCTBEHHOM
BnacTtu. B Kntae ponroe Bpems HaceneHme He 3Hano 0 CBomx npasax. [locne co3gaHus
KuTaiickon HapogHoi Pecnybnukn B 1949 r. nonoxeHne B o6nactu npas yenoBeka
CYLLECTBEHHO N3MEHMUIIOCD.

Mpeto npaeB yenoseka M HEOOXOANMOCTU UX 3aLUNTLI KUTANCKMIA 3aKoHOOaTe b
B 3HAYMUTENIbHOW CTENeHn BOCMPUHAN OT 3anagHoi umBunmdaumn. B 2004 r. B KoH-
ctutyunn KHP nogsunacb ctatbsa 0 npasax yenoBeka. B «benon kHure o pazsutuu
npas 4enoseka B KHP B nocnenHune 40 net nonutukn pedopm 1 OTKPLITOCTU» 2 (npu-
HaTa B 2018 r.) roBopuTCcs 0 ToM, 4TO Ha npoTsxeHnn 40 net KIMK Bcerga ctaBuna Ha
rnepBoe MeCTO MHTEPECHI KUTANCKOrO0 MHOMOHaLUMOHaNbHOro Hapoga, CTpeMmnach
9dPEKTMBHO 3aLMLLATE KOPEHHbIE MHTEPECHI CaMbIX LUMPOKUX CJIOEB HACeNeHus,
obecneymBaTtb OCYLLECTBNEHNE NpPaB 1 cBOOOA YenoBeka, a Takke ero BCECTOPOHHee
pasBuTune.

Ha npotsxeHun 40 net, ¢ caMmoro Havana npoeeaeHuns NoNNTUKN «pedopm U OT-
KpbITOCTW», NpaBuTensCcTBOo KHP, OCHOBLIBasiCb Ha MCTOPUYECKOM OMNbITE APEBHEINO
KNTanCckKoro npaea, NpuaepXmBaeTcs NpUHLMNAG YHUBEPCANIbHOCTMN NpaB YenoBeka
B COYETaHMN C HAUMOHabHbIMU peaninsMm C LLeNbio Co34aHns 0COOEHHOM, KMTancKom
TEOPUM NpaB YeNI0BEKa, KOTOpas HE TOJIbKO COMMacyeTcsa C MeXAyHapOaHbIMU NMPUH-
umnamm B obnactu npae YesioBeka, HO M COBEPLLUEHCTBYETCS B COOTBETCTBUM C UH-
Tepecamm KMTanckoro Hapoga. Mo MHEHMIO KUTAMCKMX IOPUCTOB, CyTb TEOPUN NMpaB
yesioBeka 3ak/loyaeTcs B TOM, H4TO STO MPABO Ha XW3Hb W NPaBo Ha pasBuUTUE, 4OCTU-
raemble nyTeM CTPOUTENbLCTBA MPaBOBOro rocyaapcTsa, OCHOBAHHOIMO Ha BCeobLllemM
KOMMIEKCHOM YKperieHnn npas 1 cBo604 YesioBeka v rpaxaaHnHa ',

YyeHble CXOASaTCS B TOM, YTO Ans pas3BuTmsa npaB YenoBeka B KHP Heobxoaumo
BINSAATb HA MHTEPECHI HAPOAA N HA MHTErPaLMIO NPUHLMNA YHUBEPCAbHOCTM NPaB Yeno-
Beka 1 HaumoHabHbIXx 0COBeHHOCTeNn. 3awmTa npaB 1 ceobon Yyenoseka A0KHa ObiTb
VHTErPUPOBaHa B HALMOHANbHYIO NPAKTUKY M B MOJHOW Mepe oTpaxaTb KOHUEeMNUMio
npae YenoBekKa, KOTOPOW KUTanCcKoe NPaBmnTENLCTBO NPUAEPXKMNBAETCH, UHTEPNPETUPYS

8 20184F (RS MA0E F E A FL A BHEE) k1 [2018 Benas kHura. Passutre u npo-
rpecc B obnacTv npas yenoseka B Kutae 3a 40 net nonvtnkn «<pedopm 1 oTKpbITOCTU»].

14 Cm., Hanp.: A%, A 2 i A 7 sU S T S A% [J] R B DAL T 7E, 2018, (4) [JIn tOH-
LU3t0Hb. [TyTW MbILLNEHNS U UCCNea0BaHNAa B COBPEMEHHOW KUTANCKOM iopucnpyaeHunn // iccneposanme
MoaepHM3aummn BepxoseHcTBa npasa. 2018. N2 4, C. 18-27].
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3anagHylo Teopuio. 3awmTa NpaB rpaxaaH Takxke HeaddekTuBHa, eCnm CyBEPEHUTET
HaxoauTcsa nof yrposoi’s,

MoabITOXMBas ckasaHHOE, MOXHO BblAENUTb clieaytolle OCHOBHbIE 0COBEHHOCTH
odurumanbHOM Teopun Npas Yenoseka B Kutae:

— B HacTosilee BpeMsa B Kutae elle npoBogmMTcsa npaBoBasi pepopma, HanpasBfeH-
Has Ha pa3BUTME COLMANbHBIX 1 BKOHOMMYECKMX MPaB, Ha 3aKpenyieHne B NePBYO
oyepenb NpaBa Ha XU3Hb, HA JOCTOMHbBIA YPOBEHb XMN3HW U NpaBa Ha Pa3BUTUE;
B «Benol kHure o nosnoxeHnn B o6aacTu npas Yenoseka B Kurae, 1991 r.»" ro-
BOPUTCS, Y4TO ANS K&XA0ro rocygapcTea 1 Hapoga rMaBHenwee n3 npas — 310
NnpaBo Ha XM3Hb; 3TO HEOTLEMJIEMOE MPaBO YenoBeka, BeAb BO Bceobluen ae-
Knapauun npae 4yesoBeka 3akpernsieHo, YTO KaXabl YesioBeK MMEeEeT MpPaBo Ha
XU13Hb, CBOOOAY U NNYHYIO HENPUKOCHOBEHHOCTL; HE TaK AAaBHO, eLle cToneTne
Hasag, Ha TeppuTopun Kntasa ns-3a rocnoacrtea peoganmama, arpeccum n pac-
NMPOCTPaHMBLLErocs no BCeW cTpaHe ronoaa norndno MHoro nioaen, 6opbba 3a
MPaBO Ha XWN3Hb UCTOPMYECKM CTana BaXHENLIVM BOMPOCOM A1 NPOXUBAOLLINX
Ha TeppuTtopun KHP; B TO e BpemMs BO BCEM MMPE NPU3HALOT, 4TO Ha MpoTaXe-
HUM gecatuneTin Kutai BHOCWIT OFPOMHBIN BKIa4, B Pa3BuUTMe MeXayHapOaHON
NpaBOBOV CUCTEMbI U Npunarasn 3Ha4nTeNbHbI€ YCUTNSA NO MCKOPEHEHMIO HALLETI
cpeny COTEH MUNIMOHOB JIIOAEN;

— B KnTae cyluectByeT cBos, 0cOOeHHasa MoaesNb Pa3BUTUSA NpaB YenoBeka u rpax-
naHuHa; NpaesutenbctBo KHP npu3HaerT, 4To npasa YyenoBeka — 310 6naropoaHas
LeNb, K KOTOPOW CTPEMSATCA BCE CTPaHbl, 0JHAKO YPOBEHb PA3BUTUSA MPaB Yeno-
Beka B KaX[0l CTpaHe 3aBUCUT OT YPOBHSA Pa3BUTUS SKOHOMUKM K OOLLECTBA;
ncxogs us atoro, MNpasutenbctso KHP oduumanbHO NpU3HaeT yHMBEpPCalbHbIN
XapakTep M BbICOKUI CTaTyC MpaB YenoBEeKa Ha TEPPUTOPUM CTPaHbl, a Takxe
OCO3HAaEeT U NPUHMMAET Pa3nnyus B pasButmn chepbl NpaB YesoBeka B pasdHbiX
CTpaHax, KOTopble 06yCNoBIEHbI COLMANbHLIMU, KYJIbTYPHLIMU U UCTOPUYECKUMM
YCNOBUSIMMU;

— CcTabunbHOCTL 06LecTBa — HEOOXO4MMOE YCIoBME 415 TOro, 4ToObl 06ecneynTb
3alUMTy NpaB YenoBeka; rMmaBHenwnm 0653aTenbCTBOM FrOCyaapcTBa BbiCTynaeT
nognepxaHue obLLEeCTBEHHOIO nopsiaka, NnoaToMy 6e3onacHOCTbL cama no cebe
ABNAETCH BAXHENLLMM MO CBOEWN NPUPOE NPaBOM.

VMccnepoBaHus B 061acTy rpaxgaHCKUX MpaB TECHO CBA3aHbl C CYLLLECTBEHHbIM 13-
MeHeHneM oduunanbHOM NONNTUKN B 06/1aCTX Npas Yenoseka B Havane 1990-x ronos.
B npouecce pa3BuTUs nccienoBaHuii Mo OCHOBHBLIM NMpaBaMm M cBob6oaam YenoBeka
BblOENNANCH YeTbipe aTana'’:

1) npoBegeHne NoNUTUKU «pedopPMbl U OTKPbITOCTU» C 1978

2) B 1991 r. MpaButenbctBo KHP BnepBble n3aano «benyo KHMry o nonoxeHuu B 06-
NlacTy Npae YesnloBeka», MNOC/e Yero Ha4yaanucb akTUBHaAA nybnukaums 60bLLIOro
yucna JOKYMEHTOB 3anaHblX CTPaH O NpaBax 4esioBeKka M CUcTemMaTmyeckoe nay-
YeHVEe TeopUM NMpaB YE0BEK;

5 Cm. 06 atom: Tk . VEHEL: JRBERSA b BRIV SR R O [J]. WSS, 2017, @) [YxaH
BaHbcsiHb. KOpucnpyaeHums: LeHTpasnbHble TeMbl 1 00Lwme npobnemsl topucnpyaeHumn // KOpucnpyneH-
ums LUnnxya. 2017. N2 4. C.5-40].

16 19914F (rh[EH Y ABCIRILY E 2 [Benas kHura o nonoxeHuu B o6nacTy nNpas Yenoseka B Kntae,
1991 r.], npuHsTa MNpaButenscteom KHP.

7 Cwm. 06 atom: £ 4k %, 3 [AVEHELHR A VR 22 [J]. VB2 FE, 2018, (1) [UsHs Lsunaii. KuTalickas
IopnCnNpyaeHLMs B anoxy topucnpyaerummn // 063op cyaebHon npaktukn. 2018. N2 1. C.26-41].
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3) B 2004 r. npon3oLwwno npuHaTMe nonpaeok K KoHcTutyumm KHP oTHOCKMTENBHO
npae YenoBeka, 3awuTa nNpaB 4YenoBeka opuLmanbHO cTana KOHCTUTYLMOHHBIM
npuHumnom KHP;

4) B 2009 r. Mpasutenbcteo KHP n3pano MNepsbii HaunmoHanbHbIM NMnaH aencTeni
B 06/1aCTM NpaB YenoBeka; B 3TOT Nepuoa uccienoBaHns Npas YesoBeka nepexo-
OAT OT TEOPUN K MUHCTUTYLMOHANIBHOMY 1 NPaKTUYECKOMY PasBUTUIO.

PesynbtaThl, nonyyeHHble NpaBMTENLCTBOM Kutas B 06/1acT 3aLlmMThbl NpaB Yeno-
Beka 1 rpaxgaHuHa, 6bii 0OTMeYEeHbl M NPU3HaAHHbI MeXAyHapPOaHbIM COOOLLECTBOM.
ABNAACb OAHMM U3 NOCTOSAHHLIX YieHoB OpraHmsaunmn ObbeanHeHHbIXx Hauun, KHP
TakXe CTPEMUTCS MCMONb30BaTb CBOE MEXAYHAapPOAHOe BAUSHUE OJ19 0Ka3aHus Mno-
MOLL BCe OOMbLUEMY HYUCY Pa3BUBAOLWMXCS CTPAH B PELUEHMX BONPOCOB 3KOHOMMU-
4ecKkoro 1 counanbHOro CTPpoUTenbcTBa, 06ecnevyeHns npaea Ha XuU3Hb U NpaBa Ha
pasBuTHE.

5. Mob6Ganusauusa n KkuTaiickoe nNpaBo B COBPeMEHHOM Mupe

B HacTtosdwee Bpems KHP cyntaetTcsa ooHUM U3 BaXHENLLMX YHaCTHMKOB MeXayHa-
POOHbIX MONINTUYECKUX N SKOHOMUYECKNX OTHOLLEHM. Hapsay ¢ yckopeHneMm npouecca
MOoAepHM3aLun KnTamckoro obuiecTsa B CBA3M ¢ rnodanusaumneint, oxeaTbiBaloLLeln Bce
CTpaHbl, 6onblIoe BAMsSHME B Kntae yaensietcs pasBuUTUIO U U3MEHEHUIO OPEeBHEro
KNTanCcKoro npasa.

Mobannsaumsa — 3T0 COBPEMEHHbIM 3Tan MHTEPHaLMOHANN3aUMm MexayHapoaHbIX
OTHOLLEHWN, SKOHOMUYECKMX, NOJIMTUYECKMX U COLMAJIBHO-KYJIbTYPHbIX MPOLLECCOB,
OTANYAOLLMIACA 0COBOM NHTEHCMBHOCTBIO 8. [0 MHEHMIO K1Talckmx PUCToB'®, rosops
O NpaBoOBON chepe, MOXHO OTMETUTL ClieayloLLee:

— rnobann3auua npaea He NPENATCTBYET pPasBUTUIO MpaBa Ha HaUWMOHANIbHOM

YPOBHE;
— pasBuTME NpaBa B Mupe npuobpeTaeT rnobdasbHbIN XapakTep.

MmobGanusauns npasa — TeHAEHUUSA rMobanbHOro coumnanbHO-NPaBoBOro pas-
BUTUA. C TOYKM 3PEHNA MHOTUX KUTANCKUX UCCeaoBarTesnen, B YNCe OCHOBHbIX 0CO-
GEHHOCTEWN, eC/IM He OCHOBHBbIX YCI0BUIA robanvsaumn npasa, MOXHO Ha3BaTb:

— rmobGanbHbIV NPanIM3M npasa;

— VHTerpaumio npasoBbIX CUCTEM, T.€. aCCUMUSIALMIO HALIMOHANLHOIO Nnpasa pas-

HbIX CTpaH;
— HaJiMyMe MoJenein ynpasneHns, OCHOBaHHbIX Ha NMPUHLMMNAX NPasoBOro rocyaap-
CTBa B KaX 0l CTpaHe.

MHbiMK cnoBamum, rnobanmaaumns cYnutTaeTcs eguMHbiM HanpaBleHneM pa3BuUTus
IOPUCNPYAEHLUNM B KaXO0W OTAENbHOM CTpaHe, MO3BONSIOLWMM pa3peLllnTb MexayHa-
pPOoOHbIE SKOHOMUYECKME N NOAUTUYECKME KOHDNNKTbI, 3alNTUTb FOCYAAPCTBEHHbIE
VHTEPECHI Pa3BUBAOLMXCA CTPaH B MEXAYHAPOOHbIX OTHOLUEHUSX.

Onpenensas cBoe OTHOLUEHME K paccMaTpMBaeMoOMy BOMpPoOCy, Heobxoammo 06-
paTuTb BHUMaAHWE Ha TO, 4YTO pa3BuTue pucnpygeHumm B KHP nmeet cnepyowme
ocobeHHOoCTU:

— noA4 MapkCUCTCKMM PYKOBOACTBOM OPUCTPYAEHLNS A0/KHA U3yyaTb pasinyHble

JOKTPUHbI, 06061aTb METOObl UCCed0BaHNIA, CTPOUTbL COLMAN3M C KUTaCKON

8 fankmH A.A. Thobanusaums // Bonblias poccuiickas aHumknoneams. URL: https://bigenc.ru/
sociology/text/2364517 (nata o6paweHus: 20.07.2019).

9 BREAH] (NS EIR IR R) , (REIE) 20184E5 1], [Yamnb LisuHb4xao. MpaBosas
MHTepnpeTaums coobLLecTsa YenoBe4veckom cyaposl // l0puanyeckmii popym. 2018. N2 1. C.5-13].
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cneumdurKon Ha OCHOBE KUTAMCKUX KYNbTYPHbIX TPAAVULMA N HALMOHANbHbIX YC-
NoBUNA;

— HeobxoaMMbl TeopeTudeckas NoAAEepPXKKa KNTANCKON NPaBOBON CUCTEMbI U Or-
TUMU3aLMS NpaBonpuMeHnTensHOM npakTnkn KHP kak npaBoBOro rocynapcrea;

— cerogHs npaBoBoi cucteMe Kutas Tpebyetcsa 6onee rnybokoe NoHMMaHue ne-
CTabunM3npyloLLmMX NepeMeH Ha AaHHOM 3Tarne pasBUTUS YeTI0BEeYECKOW LIMBU-
nmM3aumnn; HeobXxoaAMMO YAENATb NPUCTaNlbHOE BHUMAHME HOBbIM OCTUXEHUSM
HayKku, a TakXe akTyasnbHbIM NpobaemMam 1 Bbl30BaM, C KOTOPbIMU CTasIKMBaeTCst
4esI0BEYECTBO.

Bnarogaps ycunmsam, KoTopble NpeanpuHUMani KUTanckme y4yeHble v NOSIMTUKU Ha
npoTsXxeHnn nocnegHmx 40 net, KUTaCKne IPUCTbl CTann ny4due pa3dbmnpaTbes B 3KO-
HOMWYECKOM aHanm3e, IopucnpyaeHumMn, coumonornm, pnanyeckom nCuxonorum,
opuanyeckon aHTpononorun. NpoeeneHHble B KHP nccnenosaHns, noCBSAWLEHHbIE
M. Bebepy, 0. Xabepmacy v Apyrum n3BecTHbIM 3anafHbIM UCCneaoBaTensim, NpmBesnmn
K pa3paboTke 3akKOHOB coumanbHoi Teopun. B nocnegHmne rogbl nepes KNTanCKumm
IOPUCTaMUn TakXe BO3HUKIIM BaXKHble BOMNPOCHI, CBA3AHHbIE C HACTYMJIEHUEM 3MOXMU
LUMPPOBbLIX TEXHONOIMMA N KNOEPHETUKU, 3Pbl MCKYCCTBEHHOIO MHTENNEKTa U pacnpo-
CTpaHeHus OnokyelriHa. PasButne TexHonornii n obLecTsa nomMoraeT B yCOBEPLUEH-
CTBOBaHWM NPaBOBOWN CUCTEMBI.

YenoBeyecTBO BCTYNWIIO B 3MN0OXY rnobanm3aumnm v HoBbIX TEXHOOMMA. 10 MHEHUIO
MpaeutensctBa KHP, peanndauymsa npoekta «OguMH nosic, 0gMH NyTb» cTana HOBOW
napagurmoin rnobanmsaummn. «OgmMH Nosic, 0OAMH NyTb» OCHOBbLIBAETCH HA YBAXEHUU
K naee npaBoOBOro rocygapcrea, KoTopass OTHOCUTCS K YMCHY ONpenensiowmx Ha-
npasneHna pazsmtna KHP.BmecTe ¢ TeM faHHbBIN NPOEKT OTNMYAETCS OT aMepUKaH-
CKOW npaBoBoi rnobanm3aumn, obnagapoLLlern BCeEMN YepTamn 3anagHon npaBoBOM
KYNbTYpPbl, MOCKOJIbKY MAET HE MO NYTU HACUIbCTBEHHOIO 32BOEBAHUA U KYJIbTYPHOMN
arpeccumu, a No NyTU MUPHbIX PaBHOMPAaBHbIX KOHCYNbTALUNUA N B3aUMHbIX BbITO4.
MpoekT, peanndyembii KHP, BoipabaTtbiBaeT rnobanbHble 3akOHbl, KOTOPbIE Npem-
CTaBnaloT cob0M egmHoe uenoe, 06beaAnHsIoLWee 3N1eMeHTbl MPaBOBbIX KYJIbTYP BCErO
Mupa ¢ TeM, 4TOObl 06EeCNeYnTb ONpeaeNeHHOe eANHCTBO 1 COXPaHEHNE YHUKATbHbIX
OCOOEHHOCTEN Pa3/INYHbIX MPABOBbIX KyNbTyp. OTO HEOOXOANMMO He TONIbKO AJS He-
3aBMCMMOrO CYLECTBOBAHUS U Pa3BUTUS NPABOBbIX Ky/bTYpP, HO U A1 NPOLBETAHUS
BCEro 4yesoBeyecTsa.

Takmm 06pas3om, B Halle BpeMs pa3BuTue opucnpyneHumm KHP xapaktepunayercs
nonbiTtkamn Kntas HanT cBOM COBCTBEHHBIN MyTb, OTBEYAOLWMIA NOTPEOHOCTAM MHTE-
rpaumm rocyaapcTs M O4HOBPEMEHHO 6a3MPYIOLLNIACS HA APEBHUX KUTANCKMX NPABOBbIX
o6blyasax n Tpagnumax. 3a nocnegHune 40 net npaso KHP npetepneno 3HauynTesbHble
NONIOXUTESNIbHbIE N3MEHEHUS, MEPEHSB ONbIT eBponelickmux cTpaH, CLUA, 6biBlIero
CCCP u cerogHsawHen Poccuiickon @epepaunn. B HacTosiwee Bpems Kutain npogon-
XaeT akTMBHbIA NOMCK COBCTBEHHOIO NMyTN Pa3BUTUS Npasa.

CTtatbsi noctynuna B pegakumio: 23 niona 2019 r.
PekomeHaoBaHa B nedvatb: 30 sHBaps 2020 r.
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The article deals with the development of the legal system of the People’s Republic of China
at the present stage. Currently, China is undergoing judicial reform aimed at building democ-
racy and the rule of law. This reform also has a significant impact upon the development of the
economy and politics, as well as upon Chinese society as a whole. One of the most important
concepts discussed within the framework of the new reform is the concept of the rule of law.
This concept can be interpreted differently, however, the author considers the rule of law to
be the official public-structural regulator of human behavior. Due to the presence of special
historical and cultural reasons, the development of the Chinese state and law occurs along a
special path with “Chinese characteristics”. Following the foundation of the PRC in 1949, the
Soviet Union gained significant influence upon the development of the theory of state and law
in China. Subsequently, in 1978, China launched a policy of reform and openness. After these
significant events of the end of the 20" century, today’s globalization is another major factor
which demonstrated a new stage in the development of Chinese law. The formation and devel-
opment of the ideas of the rule of law in the PRC took place against the background and in the
context of discussions about the relationship between modernization and the legal tradition of
ancient Chinese law. The People’s Republic of China has a large territory which is populated by
the representatives of 56 nationalities. They have their own special traditions and their own at-
titudes towards religion and culture. 70 years ago in China, it was almost impossible to ensure
even a decent standard of living for such a multinational and large population and to satisfy all
the basic needs of citizens. Therefore, the creation of a modern legal regime in the PRC is con-
sidered necessary, and at the same time a difficult task. Today, China, being a state with a rich
history, has its own special legal tradition and a special direction of development along the path
of Chinese communism.
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