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The previous studies looked at the general parts of
criminal laws of Thailand and China either in the context
of studying specific offences or with the purpose to trace
the development of the national systems of criminal laws
in a historical dynamic. This study attempts to analyze
the basic principles of criminal laws of those countries
within the framework of different theories of legal
reasoning. The consequentialist theories define criminal
offence by looking at the social consequences or results
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their social consequences. Criminal laws of Thailand and
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CKMe TEOpUM HOCAT AEOHTONOMMYECKMIA XapakTep, YTBEPXAasi, YTO HEKOTOpPbIe NPecTyn-
JNIeHUs ABNSIOTCA 3/104e9HMS MM caMK no cebe 1 00 Takoi CTeneHu, YTo NPecTynHUKN
3aCnyXVBalT Haka3aHus, HE3aBUCMMO OT UX COUMasbHbIX NOCNEeACTBUN. YronoBHOE
npaBo TannaHga n Kntasa BelpaxaeT, B pa3fiM4yHON CTENEHN, KOHCEKBEHLMANUCTCKUIA TUM
IOPUONYECKOTO MbILLIEHNS, KOTOPbIA YCUMBAET aBTOPUTapHbIE TEHOEHUUN NOANTUYE-
CKOWM X13HU. B cTatbe aprymeHTnpyeTcs, 4TO KpUMUHaANM3auus UMeeT OnpenefieHHble
npegenbl, KOTOPble MMEIT HEKOHCEKBEHLMANNCTCKNI XxapakTep. VIx HapyleHne He
TONIbKO BEAET K HAPYLLUEHNSIM €CTECTBEHHbIX MPaB, HO 1 NPUBEAET K CUTyaLMn, KOTOPYIO
MOXHO TOYHO OXapaKkTepn30BaTb Kak «pak npaBa»: HEKOHTPOJIMPYEMOMY POCTY 3aKOHO-
[aTtenbCcTBa, BeAyLeMy K YHUUTOXEHUIO eCTECTBEHHbIX CBA3ei, KOTopble 00beaAnHAIT
noaen B noNnTnyeckyto obuHOCTb. B 9ToM KOHTEKCTE uaest eCTECTBEHHOro npasa npui-
obpeTaeT 60/bLLOE 3HAYEHNE N BAXHOCTb.

KJIIOHEBBIE CJ10OBA: yronosHoe npaBo, TaunaHg, Kutaii, ectecTBeHHOE npaBo, No3u-
TUBHOE NPaBO, KPUMUHANN3ALVS.

Introduction

The need for comparing Thai and Chinese law is nowadays dictated by
pragmatic interests. Recently, there is a significant increase in the political,
economic, cultural, and social interaction between Thailand and China.
A significant number of Thai people go to China for study, business, or tourism.
A much greater number of Chinese people come to Thailand. It is inevitable
that a greater cooperation between Thai and Chinese criminal law enforcement
agencies is on the agenda. In order to combat international and domestic crime,
there is certainly a need of harmonization of criminal law between these two
countries. Chinese scholars have paid an increased attention to Thai law. For the
rare exception, their work has not been published in English language (Chong-
zhuan, 2010). The same can also be said about Thai scholars.

There is already a treaty between Thailand and China (1993) on extradition.
Offences which are punishable under the laws of the two countries by the
penalty of imprisonment or other form of detention for a period of more than
one year or by any heavier penalty (including death penalty) are subject to this
treaty (Article 2). Some extradition cases among the two countries brought
attention of the media. In one case, China extradited six Thais accused in fraud
by using internet phone calls operating from China (MCOT online news, 2012). In
2015, Thailand, deported 100 Uighurs to China, causing a widespread criticism
among human rights activists (Denyer, 2015). Thailand was particularly criticized
for failing to abide by its own extradition law (Cross Cultural Foundation, 2015).
The famous criminal case known as Mekong River massacre also involved
complex extradition procedures among Thailand, China, and Laos (Moore, &
Eimer, 2012).

The importance of comparing the criminal laws in China and in Thailand
comes not only from the fact that the citizens of one country are often subject
to the laws of another state. The processes of globalization require a better
understanding of the laws among the countries with strong bonds of interaction.
Both countries are affected by the principles of the rule of law and human
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rights. It is of great importance to compare Chinese and Thai criminal laws to
find out the presence of common values and ideas. One must keep in mind that
according to the extradition treaty between China and Thailand (1993: Article
2(3)), when determining whether an act or its omission is an offence against the
laws of both countries, it does not matter whether these laws place the conduct
constituting the offence within the same category of crimes or denominate it by
the same terminology. One has to look at the substantive content of the various
offences in the both countries by means of statutory analysis (Sullivan, 1997).

The present paper has a less ambitious goal than attempting to compare
extraditable criminal offences as they are found in the legislation of both
countries. It is limited to the examination of general parts of Thai Penal Code
(first enacted in 1956 B. E. 2499) and the Criminal Law of the People’s Republic of
China (enacted in 1979). More specifically, the paper deals with the fundamental
principles of criminal law which determine the scope of possible criminalization.
The existing works on Thai and Chinese criminal laws seem to miss this important
element of the legal systems. Overall, Chinese criminal law has received a much
greater attention than Thai law (Chen, 2008). The academic works are either
too broad in scope, for example, by trying to understand criminal laws through
examining the cultural and historical context (Ren, 1997), or too narrow by
being constrained to one particular area, for example, computer crime, human
trafficking, child abuse, death penalty, etc (Shao, 2012; Lu & Miethe, 2010;
Feliciano, & Samson, 2002; Thilagaraj & Latha, 2013).

Even though the academic literature covering Thai Penal Code and the
Criminal Law of the PRC is enormous, there is a lack of a concise comparative
study of their fundamental principles.’ The apparent neglect of the essential
principles of law (including criminal law) and their replacement by historical
studies has been characterized by the Russian philosopher Vladimir Solovyev as
“a very common and obvious intellectual error in assuming the origin or genesis
of a certain object in the empirical reality as the very essence of the object; the
historical order is confused with the logical order and content of the object is
lost in the course of its manifestation.”?

The attention to the fundamental principles of criminal law becoming
increasingly important since the forms of their manifestation have undergone a
significant change in the course of history (Horowitz, 2004). There may be many
ways to examine those principles. This paper takes the approach of natural
law acknowledging its limitations in studying criminal laws in their dynamic.
In contemporary writings on criminal law, the theory of natural law is often
completely ignored or too quickly dismissed (Finkelstein, 2000, 393). Natural

' Some attempts to compare basic principles of Thai and Chinese criminal laws have
been done in the past, but that was done not in a focused manner. See: Kim, 1972.

2 Russian text in Solovyev (1914, Vol. 8, 530): “Becbma 00bI4HO CTPEMJIEHME 3aMEHUTb
TEOpUIO NpaBa ero UCTopuen. ATO eCTb YaCTHbIA Cly4yail TO, BeCbMa pPacnpoCTPaHeHHOW,
XOTS COBEPLUEHHO OYEBUAHOM, OWNOKN MbILLNEHUS, B CUJly KOTOPOW NMPOUCXOXAEHNE Un
reHe3nc N3BeCTHOro nNpeameTa B SMMNMPUYECKON AeACTBUTENLHOCTU MPUHUMAETCS 3a CaMyio
CYLLUHOCTb 3TOro NpeameTa, MCTOPUYECKNIM NOPSAOK CMELUMBAETCS C NOPSAKOM JIOMMYECKUM
N cogepxaHue npegmMeTa TepsieTcs B NpoLecce sBleHna”.
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law theory, of course, has many variants whose even a brief description would
bring us away from the object of our study. There are, however, some core
ideas which unite such diverse thinkers as Aristotle, Aquinas, Grotius, Locke,
Rousseau, Blackstone, Kant and many other representatives of this tradition.
These core ideas will be presented when unfolding the basic principles of Thai
and Chinese criminal laws.

Chinese and Thai penal laws: ideas and the language

The modern Chinese criminal law was promulgated in 1979. It has
been revised on several occasions. Thai Penal Code was promulgated in
1956 (B.E.2499). It has also been amended several times. There is a great
difference between the Chinese and Thai criminal codes. The Chinese criminal
law is loaded with ideas. Thai penal code is loaded with technicalities. The
first words of the respective laws illustrate well the difference. The Chinese
law declares the fight against crime, appeals to the concrete experience and
actual circumstances, affirms the principle of constitutionality, and propose the
two fundamental goals of the law: punishing crimes and protecting the people
(Criminal Law of the People’s Republic of China Article 1). The characteristic
emphasis on punishing crimes rather than criminals and the appeal to the
constitution are not, however, the signs of a liberal theory of criminal law. Rather
they are the expressions of the amazing amalgam of the philosophical traditions
of Ancient China and the Marxist-Leninist ideology (Ren, 1997, 91).

In contrast, Thai Penal Code is devoid of any significant ideological content.
The law begins with legal definitions. Perhaps, coincidently, the first term has
to be defined is an ethical concept: dishonesty. The lawgiver simply defines
“a dishonest act” (1asmein) as pursuing any advantage which one should not
receive lawfully (Thai Penal Code, Section 1). Thai legislation does not spell
out the meaning of “lawful” (Tﬂwaw:aﬂngwma). It is difficult to explain the attempt
to define one ambiguous term by means of another, not less ambiguous one,
unless we assume that such a definition is rendered in order to avoid any appeal
to moral standards of an honest behaviour. Another moral concept: guilt is not
only left undefined but it is missing in Thai Penal Code all together. The substitute
term dianwiia is somehow incorrectly translated as guilty.® The Thai word means
literally to have a mistake. The English words such as “dishonest” or “guilty”
appear to bear stronger moral connotations than their Thai counterparts. For
example, Thailegal term of dishonesty n3a comes from Sanskrit words dur (bad)
and carita (behavior) that also presupposes some ethical perception. However,
it describes an external act of behavior rather than the inner motivation of an
acting person (as the English word implies).

These linguistic peculiarities of Thai Penal Code betray a general tendency
of Thai criminal law to be technical as much as possible, without entrusting Thai
courts with the task to apply law in a manner that requires a complex balance
of conflicting moral reasons and interests. Thai Penal Code attempts to put in

3 The most popular translation is at http://thailaws.com/law/t_laws/tlaw50001.pdf.

171



CPABHHTE(IbHOE INPABOBEAEHHE

place a mechanism which operates with simple concepts and with the judges
who are not easily disposed to apply moral reasoning to pass a legal decision.
Law is seen as a type of technology rather than the ars boni et aequi.*

Apart from the poorly defined concept of being dishonest, it is not so easy
to find other moral concepts, that reflect boni et aequi, in Thai Penal Code.
For example, the term “repentance” or “repent” ({ﬁnmmﬁﬂ) is used only once
(Section 78). Chinese law appeals to the same term (Mf& or ) 6 times. In
contrast, Quran, which forms the basis of Sharia law (although roughly twice
bigger in volume than the criminal codes of Thailand and China) uses the word
repent («<) in various grammatical forms 87 times! This comparison illustrates
well the ideological gap between official laws of Thailand and China on the one
hand, and the Islamic population in the restive regions of some parts of those
countries on the other.

The fact that Chinese criminal law is more open to the moral categories
than Thai law may be difficult to explain considering the fact that there is a
popular claim that the Buddhist values are and must be reflected in Thai law
(Sucharitkul,1998). The official website of Thai Office of the Judiciary has
made references to Buddha 28 times only on a single front news page!® The
use of Buddhist moral exhortations made by Thai judges is reported to be very
common in hearing criminal cases.® The reason for this inconsistency between
the written and spoken judgements of Thai courts lie first of all in a moral vision
of a judge as an inferior religious profession when contrasted to Islam, and also
the already mentioned perception of law as a type of technology.

The apparent avoidance of moral categories and the preference of neutral
technical legal terms may be found in all countries which have accepted the idea
of codification (Miller, 2012, 281). Both Thai and Chinese criminal laws display
the desire to achieve a uniform application of clear rules contained in the codes.
Nevertheless, the whole of Chinese criminal law is animated by the ideas which
are absent if not alien to the spirit of Thai law.

The spirit of Chinese Criminal Law is well reflected in its Article 2: “The
aim of the Criminal Law of the People’s Republic of China is to use criminal
punishments to fight against all criminal acts in order to safeguard security of
the State, to defend the State power of the people’s democratic dictatorship
and the socialist system, to protect property owned by the State, and property
collectively owned by the working people and property privately owned by
citizens, to protect citizens’ rights of the person and their democratic and
other rights, to maintain public and economic order, and to ensure the smooth
progress of socialist construction.” Security of the state is the ultimate value
of the criminal law policy in China. Even though security of the state is also
protected by Thai law, and indeed, by any other domestic laws, the sacrifice
of the private interests to the idol of public security is demanded, expected,

4 A Roman law maxim: “The law is the art of goodness and equity.”

5 See: http://www.iprd.coj.go.th/news.html (accessed on 30.01.2017).

8 This information has been obtained from informal conversations with Thai lecturers and
Thai graduate students. The use of such moral exhortations is regrettably a neglected part of
Thai legal research.
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and enforced nowhere in the world to the greater extent than in China, for the
exception, perhaps, of the North Korea.

Criminal Law in the Far East and its natural limits

Despite the differences in the ideological presentation of criminal laws in
China and Thailand, there is one important similarity. It will be easily perceived
from the reading of Thai and Chinese criminal laws that their underlying ideas
and concepts can justify a criminalization of basically any act or its omission.
They are the products of legal positivism which makes the concept of crime
devoid of any quality of the conduct or activity itself (Farmer, 2016, 5). In other
words, there are no any inner moral constraints on the scope of criminal law
legislation. Unlike the Western democracies, Thailand and China lack the history
of an effective application of constitutional law constraints on the scope of
criminal law.

In the West, there has been always an appeal to the individual liberty as
the sufficient idea to limit the use of the criminal sanction. “The definition of an
offense must be constructed in a way that makes the infringement of liberty
justified in light of the harm the prohibited conduct inflicts” (Finkelstein, C.,
2000, 335). The idea of liberty may be self-evident in the West, but it is not so
in the East. Liberty was never a goal in itself in the Far Eastern cultures (and
perhaps was not such an absolute goal in the Western culture until the times
of John Stuart Mill (1859)). Therefore, replanting the positivist penal codes
in those cultures without accepting the ethos of liberty can be compared to a
savage who begins driving a car without knowing how to use its breaks. The
need for finding workable constraints on the expanding application of criminal
law is apparent. Natural law theory does provide such a constraint. Even though
a natural law theory may not be the only basis for the criticism of the extensive
reach of the modern criminal law codes (Husak, 2008, 57), it is argued that the
concept of liberty makes little sense without accepting wholeheartedly a theory
of natural law from whose bosom the idea of liberty sprang forth (Hamburger,
1993; Rhonheimer, 2005).

In this respect, the idea of natural law as the constraint on criminal law
may not only provide an additional justification to protect liberty, it also can
meet better the needs of the Far Eastern countries in adopting the Western
type of legal codes and at the same time in imposing an appropriate constraint
on the processes of extensive criminalization. In comparison to the idea of
liberty, natural law suits better to the prevailing moral views in the Far East on
criminal justice. Common good is at the centre of the Eastern philosophy of law
particularly in Confucianism (Solomon, 2014). It also underlines the Buddhist
thought (Macy, 1991, 239).

Natural law theory invites a meaningful examination of modern Asian
criminal laws on the issue whether their prohibitions meet the demands of the
common good (Finnis, 2011, 261). A natural law theory allows a researcher to
see clearer whether “the administration, or working—out, of the criminal law’s
prohibitions is permeated by rules and principles of procedural fairness (‘due

173



CPABHHTE(IbHOE INPABOBEAEHHE

process of law’) and substantive fairness (desert, proportionality), which very
substantially modify the pursuit of the goal of eliminating or diminishing the
undesired forms of conduct” (ibid.).

In Asian context, the liberal concept of criminal law, as it has been
developed in the West after the Second World War with its rejection of natural
law tradition, can have hardly any application. According to H. L. A. Hart, criminal
law must not attempt to enforce a particular form of moral conduct unless it is
harmful to others (Hart, 1963). In the East Asia, criminal law has a greater goal
than securing individual rights. Indeed, it is a “natural” element of criminal law to
secure a moral cohesion among the members of the society. The idea of harm
is not the only basis for limiting criminalization. In the words of John Finnis: “The
decision to extend legal order into the field, by way of criminal law, contract and
tort law, new institutions for inspection, complaint-investigation, arbitration,
etc., is justified not only by the desirability of minimizing tangible forms of harm
and economic loss but also by the value of securing, for its own sake, a quality
of clarity, certainty, predictability, trustworthiness, in the human interactions of
buying and selling, etc.” (Finnis, 2011, 272).

As it has been indicated previously, Thai Penal Code lacks provisions
which define clearly the basic principles of criminal law such as the protection
of common good. That, however, does not mean that this principle is completely
absent. It can be seen in many articles dealing with specific offences. However,
the lack of clear formulation of such principles makes Thai Penal Code a less
coherent body of legal rules. As for the Chinese criminal law, it is the interests of
the state security and the protection of a certain political form of government that
permeates the general part of criminal law. The will of the judiciary is subjected
to the Communist vision of public good, which is not so much common as
belonging to a particular class interest. This class bias can be clearly seen in
a consequentialist type of legal reasoning expounded in a number of criminal
provisions of the Chinese law.

Deontological and Consequentialist types of reasoning in Chinese
and Thai criminal laws

Legal reasoning in criminal cases as well as in other branches of law tend
to take either a form of deontological or a form of consequentialist reasoning
(Shytov, 2001, 54). Deontological reasoning evaluates actions by their intrinsic
values, while consequentialist reasoning evaluates them by their beneficial or
harmful results. Both types of reasoning may lead to the same judgment, but
they arrive at it by a different road. A deontological reasoning will condemn an
act of murder simply because it holds that any act of intentional killing is evil in
itself. A consequentialist reasoning will condemn the same act because it harms
the society as a whole.

It has been noted that much of the modern codification of criminal law is
based on the consequentialist type of reasoning (Dubber, 2014, 18). Bentham’s
principle of utility is arguably the best expression of the consequentialist
reasoning. According to Bentham (1780, 1996), criminal codes should appeal
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to the reason of a person who makes his rational choices to avoid pain and
obtain pleasure. The consequentialist type of reasoning is not the only one
which informs the content of criminal law and its academic discussions. Lindsay
Farmer (2016, 3) noticed that the contemporary discussions of criminal law
turn around the “debate between consequentialist conceptions of ‘harm’ and
non-consequentialist theories of ‘legal moralism.” Within those theories, there
is a significant variety.

Any code of criminal law presents a complex body of rules which may be
justified or disapproved by applying a particular deontological or consequentialist
theory of law. The Chinese Criminal Law is different from Thai Penal Code and the
criminal codes of other countries in terms of its attempt to give a comprehensive
definition of crime. Crime is defined as “an act that endangers the sovereignty,
territorial integrity and security of the State, splits the State, subverts the State
power of the people’s democratic dictatorship and overthrows the socialist
system, undermines public and economic order, violates State—owned property,
property collectively owned by the working people, or property privately owned
by citizens, infringes on the citizens’ rights of the person, their democratic
or other rights, and any other act that endangers society and is subject to
punishment according to law. However, if the circumstances are obviously
minor and the harm done is not serious, the act shall not be considered a
crime” (Criminal Law of the People’s Republic of China Article 13). The essential
element of crime is its social danger. The idea that anything that endangers
the State, people’s democratic dictatorship, etc. was first realized in the Soviet
criminal codes, and was brilliantly criticized by Solzhenitzyn (2003).

The Chinese definition of crime is an extreme form of the consequentialist
reasoning which largely defines crime in terms of its consequences. If
consequences are not serious then it should not be seen as a crime. Thai
Penal Code is also based on the consequentialist reasoning, although it is less
extreme, and largely follows the continental law tradition which defines crime
within the positivistic framework as anything which is penalized by the State.
Such definition, or rather its lack, leaves room for other types of legal reasoning.

The idea of criminal law, as expounded by Bentham, is that a subject of
the law is threatened by the legal sanction to such an extent that makes him to
give up an accomplishment of a forbidden act. The threat of punishment must
be real and involve more pain than the pleasure obtained from the forbidden act.
Accordingly, Chinese criminal law threatens effectively with a significant amount
of pain. It may contribute to the fact that China is one of the safest countries in
the world in terms of the rates of violent crime. The homicide rate in China, for
example, is significantly lower than in the US, and much lower than in Thailand
(Peerenboom, 2008, 137; UNODC, 2013, 127). Chinese law reflects well the
pragmatism of the utilitarian consequentialism. The Utilitarians, such as John
Stuart Mill, would be very much surprised to find their ideas so well reproduced
in a country like China which they considered far less advanced to follow the
enlightened principle of utility.

The problem with Chinese law of criminal law is that the pursuit of utility can
justify many acts which a natural law theorist would perceive as intrinsically evil.
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That can be applied to every utilitarian theory including that one of Bentham and
Mill. “Mill’s utilitarian analysis proposed that the end was the only relevant reality
to account for. Thus, “Did you maximize utility?” was the singular pertinent ethical
question. Consequently, there was no wrong way of maximizing utility” (Daly,
2008, 65-66). Mill himself would certainly protest against such a conclusion,
since he was not a consistent utilitarianist. That can be seen in his passionate
defence for liberty as having value in itself (Weinreb, 1987, 309).

The implications of a consequentialist reasoning on defining criminal
offences are far-reaching. They can be already seen in the construction of
elements of crime. The definition of intentional crimes is different in Thai and
Chinese criminal laws. Chinese law define intentional crimes in acts committed
by a person who clearly knows that his act will entail harmful consequences for
the society, but who wishes or allows such consequences to occur (Criminal Law
of the People’s Republic of China Article 14). Thai law defines an intentional act
as an act with the knowledge of and awareness in what one does, and at the
same time the actor desires or can foresee its result (Thai Penal Code, Section
59). It is noteworthy that the Thai legislation utilizes the word prasanga (Js«an)
for “desire.” It is not a common Thai word and has a complex meaning in the
Buddhist literature.

From the point of view of a natural law theory, such a definition of intent
is too broad. Intention must be perceived within the moral categories of good
and evil (Blackstone, 1765, I, 2), and it must involve “a fixed design or will to do
an unlawful act” (ibid., IV, 2). According, to Blackstone, it is the depravity of the
will which is punished rather than the act itself. The act serves only as an “open
evidence” since unlike divine judgment, “no temporal tribunal can search the
heart, or fathom the intentions of the mind” (ibid). That is why “an unwarrantable
act without vicious will is no crime at all.” Thus, the Thai law definition fails to
acknowledge that it is only the vicious intent which is liable to punishment.

The same conclusion can be applied to the definition of intent in Chinese
law too even though the Chinese definition appears to be more specific.
It is conditioned by the fact that the actor realizes harmful consequences for
the society. Instead of the viciousness of the will, it emphasizes a negative
consequence for the society. The Thai definition can accommodate any concept
of criminal intent including the one of natural law. It is more difficult to do for the
Chinese definition. That can be illustrated by the example of Roskolnikov in the
classical novel of Dostoyevsky “Crime and Punishment” (1866), who, following
the consequentialist type of reasoning, commits a murder of an evil old woman:
a money-lender, to benefit the society. The Chinese definition may justify such
an act. It is still unlikely that Roskolnikov would be declared innocent by a
Chinese court nowadays, although he might be at the time of the Chairman Mao.
Chinese judges nowadays will likely take a deontological ground to hold any
murder as evil disregarding its social consequences. The situation may be more
complicated in intentional killing a terminally ill person by a doctor to extract his
organs to save the life of another person. The sanctity of life, so well presented in
the natural law tradition, finds very little protection in the contemporary Chinese
law (Nie, 2005).

176



THE LIMITS OF CRIMINAL LAW IN THAILAND AND CHINA: COMPARATIVE ANALYSIS
SHITOV A.

It would be a simplification to describe natural law as purely deontological.
Within the tradition of natural law, there is a great variety of theories. Some
of them may combine both elements of deontological and consequentialist
reasoning (Shytov, 2013). What is most important for any idea of natural law is
that it involves, in the words of a Russian legal philosopher, Ivan llyin (1956, 48),
a “conscientious acceptance of law” that guarantees the existence of positive
law among autonomous moral agents. The idea of natural law comes from
“the necessity of accepting law by each individual in a conscientious spiritual
decision,” since “law in its essence regulates external behavior of people, by
raising in their souls particular motives: it always appeals to a reasonable and
willing consciousness that guides external actions of a man” (ibid.).” In this
context, the question arises to which extent Chinese and Thai criminal laws
appeal to human consciousness by using the principles of natural law. One of
those principles is legality.

The principle of legality in Chinese and Thai criminal laws

The presence of the principle of legality in Chinese and Thai law may not
be attributed to the direct influence of natural law tradition. Despite their specific
ideological and cultural influences, Chinese and Thai criminal laws are exposed
to the process of globalization, as well as to the influence of international law
with its ideas of human rights and the rule of law (Ren, 1997; Peerenboom, 2002;
Blasek, 2015; Gao, Zhang, & Tian, 2015). There are several common principles
which are reflected virtually in every national body of criminal law.

Overall, the Chinese Criminal Law attempts to give a comprehensive list
of general principles of criminal law. For example, it mentions the principle of
equal applicability of law (Chinese Criminal Law, Article 4) and the principle of
the proportionality of punishment to the committed offence (ibid., Article 5). In
contrast, Thai law does not mention them. It is more concerned with specific
rules and definitions rather than with general principles. This increased attention
to the specific rules rather than to general principles is also characteristic for
German Criminal Code and, to a lesser extent, the French Penal Code. The Thai
Penal Code follows largely the German model. In contrast, the Chinese Criminal
Law is influenced by the Soviet pattern of criminal law with a strong ideological
element in it (Chen, 1999, 169). A judge must have a clear social awareness of
the purpose of criminal legislation to be able to apply the rules effectively.

The principle of legality is the only fundamental principle which is recorded
in Thai Penal Code (the same applies to the German Criminal Code, 2013, Title
1). It has long be affirmed as a basic principle of natural law (Thomas Aquinas,
1265-1274, 11.1.90. 4). It requires that only those acts which are explicitly
defined as criminal acts in law may involve prosecution and punishment (Thai

7 Perhaps, “spiritual decision” can be better rendered in English as “a moral decision”
and “willing consciousness” as an “active mind”. The Russian text: npaBo no cyuwecTtBy
CBOEMY PerynmpyeT BHELLHee NoBeAeHNe Nioaen, co3aaBas B X Ayllax 0cobble MOTUBbI: OHO
Bcerga obpallaeTcs K pasyMetoLemy 1 BoNsLLEeMY CO3HaHWIO, KaK PyKOBOAUTESIO BHELLHUMU
MOCTynkKammn yesoBeka.

177



CPABHHTE(IbHOE INPABOBEAEHHE

Penal Code, Sec. 2). In the Criminal Law of the PRC, this principle is affirmed
in Article 3. It demands that criminal law should be promulgated so that citizens
would know the rules to which they are being held liable. All statutes containing
criminal law penalties should be officially published, so that people will know
them. This need for promulgation is a requirement of procedural natural law
(Fuller, 1969, 96).

The contemporary state of both Thai and Chinese criminal laws is that they
fail to adhere to the principle of legality in the sense of natural law theorists as
an effective communication to the public. There are a number of provisions
of criminal law whose application is bound to compliance with indefinite
administrative rules. This is particularly seen in the criminal offences against
the environment (Thailand. The Enhancement and Conservation of National
Environmental Quality Act, B. E 2535. Chapter 7) or food safety (Thailand. Food
Act B.E.2522. Chapter 8). The mass of administrative regulations do not have
the same juristic force as criminal law statutes, but nevertheless, they determine
whether or not a person should be prosecuted and punished according to the
general principles of criminal law.

One has to admit that this quasi—criminal administrative law does not
involve a heavy penalty in Thailand (for the exception of the forestry law) and
is contained in various statutes rather than in the Penal Code. The situation
is different in China. Its major criminal law statute have a number of articles
(Article 137 on construction offences, Article 163 on enterprise law offences,
Articles 184-190, on banking law offences, Article 222 on advertisement law
offences, Article 225 on offences against market order, Articles 285-286 on
computer offences, Article 288 on broadcasting offences, and many others)
whose applicability depends on whether or not the accused violated some
“State regulations.” Most of them contain long prison sentences.

Article 96 of the Criminal Law of the PRC defines the violation of State
regulations as “violation of the laws enacted or decisions made by the National
People’s Congress or its Standing Committee and the administrative rules and
regulations formulated, the administrative measures adopted and the decisions
or orders promulgated by the State Council.” According to the Constitution of the
People’s Republic of China, (2006) Article 85 and Article 86, the State Council
is the executive body of the highest organ of state power; it is the highest organ
of State administration which is composed of the Premier, the Vice-Premiers,
the State Councillors, the Ministers in charge of ministries, the Ministers in
charge of commissions, the Auditor-General, and the Secretary—General. Only
in 2010, China passed 921 administrative laws and regulations. “From the 5™ to
the 8" National People’s Congresses, after nineteen years economic reform,
administrative regulations made by the State Council were over 750” (Peng He,
2011, 34). It is obvious that an average citizen is ignorant of their content.

In this context, natural law imposes a constraint on the amount of criminal
laws. The number of rules cannot exceed the ability of an average citizen to get
familiar with them and follow them. Natural law tradition lies at the intellectual
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root of the political movement towards law codification.® It was striving to
achieve a state in which an average citizen knows the laws and acts accordingly
(Sellers and Tomaszewski, 2010, 28). The idea of a penal code was conceived
primarily as to have the only book which would describe all forbidden acts and
specify the penalties for committing them. It is obvious that neither Thai nor
Chinese criminal code reflects this idea.

In the West, the introduction of criminal codes was an attempt to
decriminalize certain moral offences all together (Fraser, 1990, 571), or to
reduce penalty for them (Friedland, 1981, 328, Franck and Nyman, 2003).
Initially, the idea of a penal code pursued a goal of protecting moral autonomy
of an individual. However, it turned out very soon as a double—edged sword
which can be used for an increased state control of social life by means of
an increased criminalization. Crime ceased to be a moral offence. “It follows
that being criminal in the modern sense is not, and cannot be, a quality of the
conduct or activity itself, but must be understood as intrinsically linked to the
emergence of criminal law” (Farmer, 2016, 5).

The contemporary criminal codes are influenced to a significant extent by
the Western liberal thought (Dubber, 2014; Lee and Robertson, 2012). However,
in Thailand and in China, they have a tendency to reinforce the authoritarian
tendencies of political life. Before the introduction of criminal law codes, crime in
the Far East had an organic nature (Petchsiri, 1987). The crime was not created
by the state, rather it was a moral offence penalized by an act of a sovereign.
With the introduction of penal codes in Thailand and China, the situation has
changed. Both systems of law experience expansion of criminalization never
seen before. The scope of criminal laws in Thailand and China is enormous and
stretches far beyond the limits of penal codes. The Thai and Chinese criminal
laws by containing complex legal jargon, by being bound to innumerable statutes
and administrative regulations are unable to communicate effectively its content
to their subjects. Their form contrasts sharply with the ideal of natural law. The
latter promotes an image of a citizen who accepts criminal law as morally binding
(llyin, 1956, 48), a citizen who acts conscientiously to keep within the limits of
law. The Chinese and Thai criminal laws appear to be rather an instruments of
oppression and fear.

Conclusion

The underlying principles and forces of criminal law in Thailand and in China
appear to be different from each other and from the Western legal codes. In the
West, the penal codes were originally perceived as the safeguards of political
and individual freedoms against the arbitrary powers of the state, even though
at a later stage they were also used to restrict those freedoms. In contrast,
Chinese and Thai criminal legislation was adopted from authoritarian traditions.
Thailand followed the pattern of criminal law in the imperial Germany and Japan

8 In this respect, Bentham should be classified as a natural law theorist despite his
criticism of the idea of natural law (Fuller, 1969, 97).
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at the beginning of the twentieth century, while China was heavily influenced
by a totalitarian communist regime of the Soviet Union. In those countries,
criminal codes were the means of the increased control over population. They
removed the tradition ethical limits on the exercise of political powers embodied
in Confucianism in China and the ethics of Dharmashastras in Thailand.

It is important to realize and acknowledge that criminalization has certain
limits. Their violation will not only lead to the abuses of natural rights and
freedoms but will also result in the situation that can be precisely described as
“the cancer of law:” an uncontrolled growth of law leading to the destruction
of natural bonds which unite people into a political society. In this context, the
idea of natural law obtains its great significance and importance. Originally,
the natural law tradition was the intellectual source for the ideas of codification
even though it was rejected by many advocates of legal codes. However, many
principles of natural law, such as the principle of legality, have been retained.
It has been demonstrated, that without accepting the idea of natural law, its
underlying principles are distorted as it is apparent in the modern codes of
criminal law in Thailand and China.
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