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Part V of the Korean Civil Code regulates legal relations in respect of inheritance. Of the three
chapters that comprise Part V, the first Chapter stipulates general provisions, thereby gov-
erning inheritance in the absence of a will. The second Chapter lays down the legal norms
regarding wills, whereas the last of the chapters is dedicated to the ‘legal reserve of inherit-
ance’, the reserved portion in the inherited property of the deceased person. From a com-
parative law perspective the legal reserve of inheritance is far from an institution unique to
Korea. On the contrary, most jurisdictions have legislation that addresses issues of disinheri-
tance in some form or other. The trait that is relatively characteristic of Korean law is that it
chooses to strongly protect the right of the legal reserve of inheritance, which in turn results
in limiting the freedom of testation. This was a conscious decision made by the legislator
in the late 1970s, some 17 years after the Civil Code was enacted and entered into force,
when Korean lawmakers inserted a new Chapter on the legal reserve of inheritance into Part V
(Inheritance) in an effort to reflect traditional family values that placed special emphasis on
family ties. This objective of this paper is to offer an overview of wills and the legal reserve of
inheritance in Korean inheritance law. Looking at how the inheritee voluntarily (by means of a
will) and involuntarily (by means of the legal reserve of inheritance) disposes of his/her assets
after passing away, will hopefully help shed light on some characteristics of Korean inheri-
tance law.

Keywords: inheritance, will, freedom of testation, legal reserve of inheritance, Korean Civil
Code.

Introduction

Korean inheritance law is not regulated by a separate legal act but constitutes an
integral part of the Korean Civil Code (hereinafter ‘Civil Code’)!. With a total of five parts
in the Civil Code? Parts | through Il regulate property law, and Parts IV and V — family
law3. Notably, Part V Inheritance is divided into three chapters [Chapter 1 General Provi-

sions, Chapter 2 Wills, Chapter 3 ‘Legal reserve of inheritance (3 &+&)’4]. The Chapter on
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' An English translation of the provisions of the Civil Code is provided by the Korea Law Translation
Center at the Korea Legislation Research Institute (under the Ministry of Justice), which is accessible at the
following web page: https://elaw.kliri.re.kr/kor_service/lawView.do?hseq=55222&lang=ENG (accessed:
26.05.2022).

2 Part | General Provisions (Articles 1-184), Part Il Real Rights (Articles 185-372), Part lll Obligations
(Articles 373-765), Part IV Relatives (Articles 766-996), Part V Inheritance (Articles 997-1118).

8 There is a branch of legal thinking among Korean scholars that is of the opinion that inheritance law
is property law, rather than family law. For a detailed analysis, see 22X, FAb& | HFIAL 1997, 49H 0|35}
[Kwak Y.-J. Inheritance Law. Seoul: Parkyongsa, 1997. P 49 et al.].

4 ‘Legal reserve of inheritance (75 +=)’ is the term that refers to the reserved portion (stipulated by
law) of the inherited property of the deceased person. It differs from ‘statutory share in inheritance (‘2 &4
£’ in that the latter refers to inheritance in the absence of a will or when the will is null and void.
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general provisions comprise norms on inheritance in the absence of a will, whereas the
Chapter on wills, as the name suggests, regulates legal transactions where the deceased
person has left a will. As for the Chapter on the ‘legal reserve of inheritance’ it regulates
the legal institution which constrains the freedom of testation. This last Chapter of Part V
Inheritance was the result of an amendment that took place in 1977. This means that for
a period of less than two decades starting from 1960 (when the Civil Code entered into
force) the freedom of testation had been absolute in Korea. Although the legal reserve of
inheritance is from a comparative law perspective® hardly an institution unique to Korea®,
its law does place relatively greater constraint on the freedom of testation. The purpose
of the current paper is to provide an overview of inheritance law in Korea by discussing
in detail the relevant norms on wills and the legal reserve of inheritance. This focus on
the voluntary (will) and involuntary (legal reserve of inheritance) aspects of the disposal
of property by the inheritee should hopefully shed light on some of the characteristics of
Korean inheritance law.

1. Will

1.1. The formality of wills and their form

1.1.1. Strict formality

A will does not take effect unless it conforms to the formality provided for in Arti-
cle 10607 of the Civil Code8. Heirs presumptive, upon the commencement of inheritance,
look forward to receiving their statutory share in inheritance®. However, a will modifies
such statutory inheritance and therefore it is of great significance to the interested par-
ties. Naturally, a will, even if it reflects the genuine intent of the testator, is deemed null
and void unless it meets the legal requirements and form stipulated in the Civil Code™°.
Although some are critical of such an approach™, the strict requirement of formality actu-
ally contributes to the realization of the intent of the testator'2. Since the commencement

5 For a detailed analysis of common law, see: O’Brien R.C. Integrating Marital Property into a
Spouse’s Elective Share // Catholic University Law Review. Vol. 59, iss. 3. 2010. P.620-717. — For a com-
parative legal study of continental law, see: 272, “FF2dtstE Ao A HHo| 2ot H{nHA 1
oY, oAl QU AQAYMZ FHoRr THE AL, H12F M1z, 5ttt #etaisa, 2009,
45-84™ [Kim J.-W. A Comparative Study on the Legal Nature of the Right to Demand the Return of Statu-
tory Share in Inheritance: Focusing on German, French and Swiss jurisdictions // Inha Law Review. Vol 12,
No. 1. 2009. P.45-84].

6 Russia is no exception in this regard, as can be found in the Civil Code of the Russian Federation in
Article 1149 (FTK P®d. Ct. 1149 «[paBo Ha 06513aTesibHYI0 A0S0 B HACeACTBE»).

7 Article 1060 (Formality of wills) No will shall take effect unless it is in conformity with the formality
stipulated by this Act.

8 Hereinafter, all provisions of the Korean Civil Code will be referred to as simply ‘Article OO0’ without
mention of the ‘Civil Code’.

9 Article 1009 (Statutory Share in Inheritance) (1) If there exist two or more inheritors in the same
rank, their shares of the inheritance shall be equally divided.

(2) The share inherited by an inheritee’s surviving spouse shall be increased by 50 percent over the
inherited share of the inheritee’s lineal descendant where the spouse inherits jointly with such descend-
ants, or 50 percent over the inherited share of the inheritee’s lineal ascendant where the spouse inherits
jointly with such ascendants.

10 Supreme Court 2009Da9768, May 14, 2009.

" See: B3|, ‘MUY FAO a0 ot A, THFHAT, H20d 2=, 2R 7tE RS,
2006, 122-125M [Kim Y.-H. A Study on the Formality of Will in Civil Law // Journal of Family Law. Vol. 20,
Is. 2. 2006. P. 122-125].

2 ZOIY KB M F A T MRk T7FE - AT, M30T 32, oh= 75 #St2], 2016, 238 [Cho . -S.
Measures for Improving Will by Holograph Document // Journal of Family Law. Vol. 30, iss. 3. 2016. P.238].
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of inheritance is premised on the death of the testator, and as a rule there is no other way
to verify his/her intent aside from authenticating the will, it is not irrational to require strict
formality. Indeed, it is essential for preventing unnecessary confusion and legal conflict™.

1.1.2. Form of will

Korean civil law recognizes five forms of wills: will by holograph document; will by
sound recording; will by notarial document; will by secret document; will by instrument
of dictation (Articles 1066—-1070). Aside from the above five forms, no other form is per-
mitted in making a will (Article 1065)'. In order to make a will by holograph document,
the testator must write the whole text, date, domicile and full name with his/her own
handwriting, and affix his/her seal thereto (Article 1066 paragraph 1). For wills by no-
tarial document, sound recording and instrument of dictation, the testator must orally
state the tenor of his/her will (Articles 1067, 1068, 1070). Finally, in order to make a will
by a secret document, the testator must close up the document on which the writer’s
full name was written and affix his/her seal thereto (Article 1069 paragraph 1). Below,
the two most widely used forms of will (holograph document and notarial document) are
introduced in detail.

1.2. Will by holograph document

1.2.1. Form of composition

Without a concrete date (year, month, day) a will by holograph document does not
take effect. Since the year, month and day of a will by holograph document is central to
determining the legal capacity of the testator and deciding the order of priority between
various testamentary documents, the exact date of the will must be specified. As a result,
where there are only the year and month but not the day, such a will by holograph docu-
ment does not take effect’®.

When a will is made by holograph document, it is an absolute requirement that the
testator write the whole text, date, domicile and full name in his/her own handwriting.
Therefore, writing the will by means of a word processor or creating a photocopy of the
original makes the will null and void. That being said, the domicile does not necessarily
have to be on the same sheet of paper as the whole text of the will and full name, which
means that it can be written on an envelope, as long as that envelope can be recognized
as part of the will'®, The same can be said of wills where instead of a seal, the testator re-
sorted to a thumbprint™.

1.2.2. Probate of wills

The custodian of a testamentary document or a sound recording, or the person
who discovered these, shall after the death of the testator, present them to the court

B AT - AMS TIIEHZOl, MIE, MEZSTHAL 2018, 4418 [Shin Y.-H., Kim S.-H. Lectures on
Family Law (3 ed.). Seoul: Sechang Publication, 2018. P.441.

4 Article 1065 (Ordinary Form of Wills) There shall be five forms of wills as follows: holograph docu-
ment, sound recording, notarial and secret documents and instrument of dictation.

5 Supreme Court 2009Da9768, May 14, 2009.

6 Supreme Court 97Da38510, June 12, 1998.

7 Supreme Court 97Da38510, June 12, 1998. However, it should be noted that thumbprints can at
times lead to null and void wills if the thumbprint is smudged or does not allow for the identification of the
testator.
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and apply for probate thereof without delay (Article 1091 paragraph 1). Where the court
is to open a testamentary document closed with a seal, the inheritors or representa-
tives of the testator or any other interested persons must be present at the opening of
such document (Article 1092). Probate of testamentary documents under Article 1091 is
the procedure for which the court investigates and confirms the form of testamentary
documents and the will, as well as a procedural means to guarantee the preservation
of the will. Importantly, therefore, the probate of a will is not a procedure for identifying
the genuine intent of the testator, or its legality, nor is the probate carried out in order
to determine the legal effect of the will. The procedure of opening the testamentary
document as provided for in Article 1092 is literally nothing more than a procedure for
(as the name suggests) the opening of the testamentary document, which is necessary
when the document has been closed with a seal. This means that the legal effect of the
will does not depend on the existence or lack of a probate or opening procedure, since
a lawful will can take effect without the probate or opening procedure upon the death of
the testators.

1.3. Will by notarial document
1.3.1. Form of composition

In order to make a will by a notarial document, the testator must orally state the
tenor of his will before a notary, in the presence of two witnesses and the notary must
write down and read it, and then the testator and each of the witness must affix their
signature or names, and seals to the writing after acknowledging it to be due and correct
(Article 1068).

1.3.2. Stating the tenor of will

Since the ‘statement of the tenor of will’ signifies the conveying of the content of the
will to the other party, its interpretation must be strict, which means that there must be
an oral statement of some form or other. However in practice it is difficult to establish in
a fixed manner how much of a statement must be made in order to be recognized as an
oral statement for the purposes of Article 1068'°. Therefore a case-by-case approach is
called for. Where a third person asks the testator questions based on the tenor of the will in
a document that was written beforehand, and the testator uses simple gesture or limited
words to answer in the affirmative, it can in principle hardly be recognized as a statement
of the tenor of will under Article 1068. However, where the notary in accordance with the
testator’s own intent had written down beforehand the tenor of the will, after which it asks
the testator about the content of the will, and the testator gives a positive answer, so as
to make it possible for identifying his or her intent, then, given that the tenor of the will
reflects the genuine intent of the testator based on his/her legal capacity and all other
relevant circumstances, it is possible to say that the requirement of the ‘statement of the
tenor of will’ has been satisfied2°.

In the case where a withess who, based on the tenor of the will in a document that was
written beforehand by a third party, asks questions to the testator, and the testator uses
simple gesture or limited words to answer in the affirmative, it is unlikely that the require-
ment of the ‘statement of the tenor of will’ can be seen as having been met, unless there
are special circumstances that point to the reflection of the genuine intent of the testator

8 Supreme Court 97Da38510, June 12, 1998.
9 Supreme Court 2005Da75019, 75026, February 28, 2008.
20 Supreme Court 2005Da75019, 75026, February 28, 2008.
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in the aforementioned document. Therefore, where at the moment of making the will the
testator was unable to communicate properly and merely nodded or spoke such simple
words like ‘yes’ or ‘uh-ha’ in response to a lawyer’s questions, the requirement of the
‘statement of the tenor of will’ cannot be seen as having been met?!.

In summing up, Korean case law on the matter of the requirement of the ‘statement
of the tenor of will’ where the testator is asked questions based on the tenor of the will
in a document that was written beforehand, it possible to identify the following rule and
exception.

As a rule, where the testator is asked questions based on the tenor of the will in a
document that was written beforehand by a third party, and the testator uses simple ges-
ture or limited words to answer in the affirmative, the requirement of the ‘statement of the
tenor of will’ cannot be seen as having been met.

However, there may be exceptions, where there are special circumstances such as
the legal capacity of the testator, the content of the will, the backdrop of how the will was
made and other factors, that confirm that the document was written according to the gen-
uine intent of the testator, in which case the requirement of the ‘statement of the tenor of
will” will be deemed as having been satisfied.

1.3.3. Witness

For the will by notarial document to take effect, there must be two witnesses. The ab-
sence of two such witnesses make the whole will by notarial document null and void?2. Mi-
nors, adult wards and limited wards, persons to be benefited by a will, the spouse or lineal
blood relatives cannot serve as a witness (Article 1072). Here, a ‘person to be benefited by
a will’ is understood as an heir of the testator or a testamentary donee, which means that
the executor of the will is not ineligible3.

1.4. Legal capacity to make a will

1.4.1. Meaning

The legal capacity to make a will is not the capacity to identify the intent of others in
property dealings, but rather the capacity for a level of understanding that is necessary to
grasp the content of the will and its entailing legal effect. Since a will is not a contract but
a unilateral act made by a person who generally is ill or near death, the level of capacity
required is lower than that of ordinary legal capacity?*. The capacity to understand, the
state of illness, the content of the will, the circumstances in which the will is made, the
relationship between the testator and the testamentary donee and etc. are all factors for
consideration in determining the legal capacity to make a will. The legal capacity to make
a will is determined at the time of making the will. Therefore, the loss of such a capacity ex
post facto does not impact the legal effect of the will22. This means that even if the testator
is a chronic dementia patient or an alcoholic, such a person is able to make a will when he
or she is temporarily in a state of sound mind.

21 Supreme Court 200557899, March 9, 2006.

22 Supreme Court 2002Da35386, September 24, 2002.

23 Supreme Court 97Da57733, November 26, 1999.

24 Unlike a natural person, a juristic person lacks the legal capacity to make a will, although it does
enjoy the capacity to receive property.

25 ShinY.-H., Kim S.-H. Lectures on Family Law... P.440.
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1.4.2. Persons who are recognized as having
the legal capacity to make a will

Any person who has not attained full seventeen years of age may not make a will (Ar-
ticle 1061). Having said this, Articles 526, 1027 and 1328 do not apply to wills (Article 1062).
This means that minors, limited wards and specific wards can make a will unilaterally. An
adult ward may make a will only when he/she has recovered to the point of understanding
his/her intentions (Article 1063 paragraph 1). In such a case, a medical practitioner shall
add in writing the status of recovery of mental soundness on the testament, and shall affix
his/her signature and seal thereto (Article 1063 paragraph 2).

1.5. Testamentary gift
1.5.1. Universal title and specific title

Testamentary gift by universal title means a testamentary gift that is executed re-
garding the estate of inheritance, in whole or in part (as a certain ratio), that includes
both positive and negative assets. Testamentary gift by specific title, on the other hand,
specifies a certain property that is subject to a gift. Whether the testamentary gift was
by universal or specific title is determined by comprehensively considering the words
used in the will and all relevant circumstances that point to the intent of the testator. It is
generally accepted that testamentary gift as a certain portion relative to the estate of in-
heritance is testamentary gift by universal title, whereas all other cases are testamentary
gift by specific title29. However it cannot be conclusively argued that a testamentary gift
was executed by specific title where a particular asset was indicated in the will, since it
can be a testamentary gift by universal title if there are no other assets to inherit3°.

26 Article 5 (Capacity of Minor) (1) A minor shall obtain the consent of his/her legal representative to
perform any juristic act: Provided, that exceptions shall be made where the juristic act concerned is one
merely to acquire rights or to be relieved from obligations.

(2) Any act done in violation of the provision of the preceding paragraph is voidable.

27 Article 10 (Acts of Adult Wards and Cancellation thereof) (1) Any juristic act done by an adult ward
is voidable.

(2) Notwithstanding paragraph (1), the Family Court may determine the scope of the irrevocable ju-
ristic acts of adult wards.

(3) The Family Court may change the scope decided under paragraph (2) upon the application of the
principal, his/her spouse, his/her first cousin or closer relative, adult guardian, supervisor of adult guardi-
anship, public prosecutor, or the head of a local government.

(4) Notwithstanding paragraph (1), any juristic act necessary for everyday life and the price for which
is not excessive, such as the purchase of daily necessities, shall not be cancelled by an adult guardian.

28 Article 13 (Acts of Limited Wards and Consent) (1) The Family Court may determine the scope of
acts for which a limited ward shall obtain consent from his/her limited guardian.

(2) The Family Court may change the scope of acts for which a limited ward must obtain consent from
his/her limited guardian under paragraph (1) upon the application of the principal, his/her spouse, his/her
first cousin or closer relative, limited guardian, supervisor of limited guardianship, public prosecutor, or the
head of a local government.

(3) When a limited guardian fails to give consent to any act that requires his/her consent despite the
possibility of infringing upon the interest of the limited ward, the Family court may, upon the application of
the limited ward, grant permission that substitutes for the consent of the limited guardian.

(4) When a limited ward has done a juristic act that requires the consent of the limited guardian without
the consent of the limited guardian, the limited guardian may cancel such juristic act: Provided, That the
same shall not apply to any juristic act necessary for everyday life and the price for which is not excessive,
such as the purchase of daily necessities.

29 Supreme Court 2000Da73445, May 27, 2003.

30 Supreme Court 78Da1816, December 13, 1978.
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1.5.2. The significance of differentiating between testamentary
gift by universal and specific titles

A testamentary donee by universal title has the same rights and duties as an inheritor
(Article 1078), as a result of which negative assets also become subject to succession.
In the case of testamentary gift by universal title, Article 999 on the claim for recovery of
inheritance and exclusion period is applied mutatis mutandis. Although a testamentary
donee by universal title obtains ownership of the property that comprises the gift (Article
187), in the case of a testamentary gift by specific title, the object of the testamentary gift
is initially attributed to the inheritor, so that the testamentary donee merely enjoys the right
to demand that the obligee of the testamentary gift perform his/her obligation3'.

1.5.3. Acceptance or renunciation of testamentary gift

A testamentary donee may effect an acceptance or a renunciation of the testamen-
tary gift at any time after the death of the testator (Article 1074 paragraph 1). Such an ac-
ceptance or renunciation shall be effective retroactively from the time of the death of the
testator (Article 1074 paragraph 2). Since a testamentary donee by universal title has the
same rights and obligations as the inheritor, the acceptance and renunciation of inherit-
ance (Articles 1019 et al.) is applied mutatis mutandis on the acceptance and renunciation
of testamentary gift by universal title. This means that Article 1074 and its subsequent
provisions on the acceptance and renunciation of testamentary gift applies only to testa-
mentary gift by specific title32.

Unlike the acceptance and renunciation of inheritance, the acceptance and renuncia-
tion of testamentary gift is not limited when it comes to their duration or form. The accept-
ance and renunciation of testamentary gift is generally made by a declaration of intention
to the obligee of the testamentary gift. Although the obligee of the testamentary gift is the
executor of the will, the declaration of intention may be made to the inheritor.

The declaration of the intention of acceptance or renunciation of a testamentary gift by
specific title, unlike that of inheritance, is by nature not personal. Since it is a juristic act that
is purely material in nature, it is considered by mainstream legal thinking that it can be the
object of an obligee’s right of subrogation or revocation®3. However, the Supreme Court took
the position that the renunciation of testamentary gift cannot be the object of an obligee’s
right of revocation3*. The rationale behind such a decision was that since a renunciation of
a testamentary gift has retroactive effect, an insolvent obligee with excessive liabilities may
freely renounce the testamentary gift, as a result of which the renunciation would directly
reduce the obligee’s general assets. This does not necessarily lead to a deterioration of the
obligee’s position, which is exactly why the Supreme Court decided against recognizing the
renunciation of testamentary gift as an object of an obligee’s right of revocation.

2. Legal reserve of inheritance

2.1. Meaning of legal reserve of inheritance

The legal reserve of inheritance is the part of inheritance that the inheritee cannot
dispose of freely and must leave to the inheritor. It is in essence the portion of inheritance
that must be ‘left out’. The purpose of the legal reserve of inheritance is to avoid disinheri-
tance, i. e., protect those who have been excluded from inheritance.

31 Supreme Court 2000Da73445, May 27, 2003.

82 ShinY.-H., Kim S.-H. Lectures on Family Law... P.459.

3 bid.; @7l HEUME/AAxY HERE, TFoloS - M1, BHAL 2019, 7458 [Yoon J.-S. (edi-
tor in chief) / Hyun S.-H. Commentaries on Inheritance Law. Vol. 1. Seoul: Parkyoungsa, 2019. P. 745].

34 Supreme Court 2018Da260855, January 17, 2019.
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When the Civil Code was enacted in 1958 and entered into force in 1960, the insti-
tution of the legal reserve of inheritance was absent from the Code. The legislators of
that time had established the absolute freedom of testation. But due to the then prevalent
phenomenon of preference for sons, especially the eldest son, the assets of the inheritee
were predominantly passed on by means of a will or testamentary gift to the male mem-
bers of the family, which entailed social problems. Since the co-inheritors could contribute
to forming the value of the inherited property, and there was a need to financially support
surviving family members, the institution of the legal reserve of inheritance was adopted
through an amendment that took place in 1977.

2.2. Persons with the right to legal reserve of inheritance
and the portion of legal reserve

2.2.1. Persons with the right to the legal reserve of inheritance

Persons with the right to the legal reserve of inheritance who have the right to demand
the return of legal reserve are inheritors. Under the Civil Code a spouse, lineal ascend-
ants and descendants, siblings, collateral blood relatives within the fourth degree of the
inheritee can become inheritors (Article 100035 and 1003%6). Among the above, persons
with the right to the legal reserve of inheritance are the spouse, lineal ascendants and
descendants, and siblings of the inheritee.

It must be noted that the brothers and sisters of the inheritee do not always enjoy the
right to legal reserve. Unlike common belief among the general public, the siblings of the
inheritee have the right to the legal reserve of inheritance only when they have the status of
an inheritor. This means, only when the inheritee has no spouse, no children and parents
can the sibling become an inheritor. And it is in such situations that the sibling can exercise
the right to the legal reserve of inheritance. Where the inheritee has a surviving spouse,
children or parents, siblings have no right to statutory share whatsoever.

2.2.2. Portion of the legal reserve of inheritance

The portion of the legal reserve of inheritance for an inheritee’s spouse and lineal de-
scendants is '/2 of the inheritance stipulated by law, and for an inheritee’s lineal ascend-
ants and siblings — /3 of the inheritance stipulated by law (Article 1112)37. The reason
for limiting the portion of the legal reserve of inheritance to '/2 and '/3 respectively, is to
protect the conflicting interests of the inheritee and inheritor. The inheritee in principle
enjoys the freedom of testation. The inheritee has the freedom to freely dispose of his/

35 Article 1000 (Priority of Inheritance) (1) In inheritance, persons become inheritors in the following
order:

1) Lineal descendants of the inheritee;

2) Lineal ascendants of the inheritee;

3) Brothers and sisters of the inheritee;

4) Collateral blood relatives within the fourth degree of the inheritee.

36 Article 1003 (Order of Inheritance of Spouse) (1) If there exist such inheritors as provided in Article
1000 (1) 1 and 2, the spouse of the inheritee becomes a co-inheritor, in the same order as the said inheritor.
If there exists no inheritor, the spouse becomes the sole inheritor.

37 Article 1112 (Persons with Right to Statutory share in inheritance and Statutory share in inheritance)

Statutory share in inheritance for an inheritor shall be calculated according to the following subpara-
graphs:

1) For lineal descendants of an inheritee, one half of the inheritance stipulated by law;

2) For the spouse of an inheritee, one half of the inheritance stipulated by law;

3) For lineal ascendants of an inheritee, one third of the inheritance stipulated by law;

4) For brothers and sisters of an inheritee, one third of the inheritance stipulated by law.
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her property. The institution of the legal reserve of inheritance limits this freedom to afford
protection to the inheritors’ livelihood. As a result, the inheritee and inheritor each makes
some degree of concession.

2.3. Exercising the right to demand the return
of the legal reserve of inheritance

2.3.1. Declaration of intention by means of judicial proceedings
or outside the court

It is generally accepted that exercising the right to demand the return of the legal
reserve of inheritance can be done both by means of a declaration of intention through
judicial proceedings and outside the court. Whether there was a declaration of intention
demanding the return of the legal reserve of inheritance is determined by taking into con-
sideration all relevant factors, including the general principles of interpreting juristic acts,
the rationale and manner in which the declaration was made, the objective and genuine
intention of the person making the declaration, the claims and attitude of the other party,
as well as the basic notions of social justice and equity. In cases where the inheritor claims
that the gift or testamentary gift is null and void, and demands the return of inheritance
or statutory share in inheritance, it would not be possible to recognize the exercise of
the right to demand the return of the legal reserve of inheritance. However, where the
inheritor demands a part of the inherited property or the return of such property, without
explicitly challenging the legal effect of the gift or testamentary gift, it seems rational in
most instances to recognize the existence of the declaration of intention for the exercise
of the right to demand the return of the legal reserve of inheritance, despite the lack of an
explicit expression8,

2.3.2. In lieu of an explicit declaration of intention

According to Article 1117 (Extinctive prescription), the right to demand return shall
be extinguished by prescription, if it is not exercised within one year from the time when
the person entitled to the legal reserve of inheritance becomes aware of the fact that the
inheritance has commenced and that gifts or testamentary gifts, which are to be returned,
were made. Since the period of extinctive prescription is extremely short, determining
whether the right to demand the return of the legal reserve of inheritance has been exer-
cised by means of judicial proceedings or otherwise becomes critical. In respect of this
matter, the Supreme Court decided “it is sufficient to make a declaration of intention for
exercising the right to demand return by specifying the gift or testamentary gift that was
violated, without specifying the object itself’3°. Through this decision the Supreme Court
has provided a standard against which to determine whether the right to demand the re-
turn of the legal reserve of inheritance was exercised or not in the absence of an explicit
declaration of intention to that effect.

Considering that the essence of the the legal reserve of inheritance is to restore the
statutory share that was infringed upon as a result of the act of gift or testamentary gift by
the inheritee, exercising the right to demand the return of the legal reserve of inheritance
and denying the legal effect of a testamentary gift are incompatible. Therefore, demand-
ing a part of the inherited property without challenging the legal effect of a testamentary
gift can ipso facto be recognized as the exercise of the right to demand the return of the
legal reserve of inheritance.

38 Supreme Court 2010Da50809, May 24, 2012.
39 Supreme Court 2011Da55092, 55108, November 12, 2015.
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2.4, The extinctive prescription of the right to demand
the return of statutory share in inheritance

2.4.1. The starting point of computing the period of extinctive prescription

As already mentioned above, the period of extinctive prescription is very short, and so
once inheritance commences, family members do not have much time to settle the mat-
ter of division of property. The starting point in time of the extinctive prescription period is
“when the person entitled to a the legal reserve of inheritance becomes aware of the fact
that the inheritance has commenced and that gifts or testamentary gifts, which are to be
returned, were made”. The time when the inheritor ‘becomes aware’ should be interpreted
as the time when the inheritor became aware of the act of the gift or testamentary gift and
of the fact that it is subject to return. This means that even where the person with the right
to the legal reserve of inheritance files a lawsuit in the belief that the gift or testamentary
giftis null and void, it cannot be undeniably established that such a person was also aware
of the fact that the gift or testamentary gift is subject to return. However, given the leg-
islative purpose of providing for a short extinctive prescription of one year in respect of
the right to demand the return of the legal reserve of inheritance in the Civil Code, filing
a lawsuit based on the belief that the gift or testamentary gift is null and void, should not
always block the extinctive prescription from running. Where nearly all of the assets of the
inheritee were given and the person with the right to demand the return of the legal reserve
of inheritance was aware of this fact, unless there is clear and convincing evidence that
such a person did not exercise the right based on the understanding that the gift or testa-
mentary gift was null and void, and that there is de facto or de jure grounds for believing
that the gift or testamentary gift was null and void, it would be appropriate to recognize
that the person had ratified his/her awareness of the fact that the gift or testamentary gift
is subject to return40,

2.4.2. Lawsuits designed to avoid the extinctive prescription

Currently numerous lawsuits are being filed in an attempt to avoid altogether the ex-
tinctive prescription of the right to demand the return of the legal reserve of inheritance.
The objective here is obvious. The litigant starts out by claiming that the will is null and
void, and if the court dismisses the case, the litigant goes on to argue that only now is he/
she aware of the infringement of the right to demand the return of the legal reserve of in-
heritance, based on which a new lawsuit is filed namely for the return of the legal reserve of
inheritance. No doubt, it is necessary to be cautious in determining whether the extinctive
prescription is complete or not, given that the period is only one year, and that this could
severely limit the legal remedies available to the person with the right to the legal reserve
of inheritance. However, one must not forget about the policy concerns underlying the
short extinctive prescription that call for the prevention of lawsuits designed to avoid the
extinctive prescription. The aforementioned decision of the Supreme Court could be said
to be a reflection of such a wary approach.

2.5. The calculation of the legal reserve of inheritance
2.5.1. Method of calculation

The step to be taken in determining the scope of infringement of the legal reserve
of inheritance is the calculation of the amount of the legal reserve of inheritance. This is

40 Supreme Court 2000Da66430, September 14, 2001.
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computed by multiplying the ratio of the legal reserve of inheritance*' to the assets subject
toinheritance. The legal reserve of inheritance shall be calculated as the sum of the values
of the inherited properties and the ‘given properties’ at the commencement of inheritance
minus the total amount of debts of the inheritee (Article 1113).

2.5.2. Meaning of ‘given property’

The term ‘given property’ for the purposes of Article 1113 is property that had already
been transferred to the donee as a result of the performance of the contract of gift prior
to the commencement of inheritance. Property that was in the possession of the inheritor
upon his/her death is ipso facto property owned by the inheritor at the commencement of
inheritance. Therefore, whether the donee is a co-inheritor or a third party, ‘given proper-
ty’ constitutes property that forms the basis of calculating the legal reserve of inheritance.

2.5.3. Scope of ‘given property’

Only gifts that have been given within the period of one year preceding the com-
mencement date of the inheritance are included for the assessment of the legal reserve
of inheritance (Article 1114 sentence 1). This means that any gifts made before this period
are not considered. Including all gifts that were made a long time ago would inevitably
harm the interests of the donee and thus the safety of transactions. However, an excep-
tion applies to the property given before the period of one year preceding, if both parties
concerned recognize that the act would cause loss to a person with the right of the legal
reserve of inheritance (Article 1114 sentence 2).

2.5.4. Co-inheritors and the legal reserve of inheritance

In general, the right to demand the return of the legal reserve of inheritance is exer-
cised against other co-inheritors. In such a case, the question arises as to whether Article
1114 that limits the scope of ‘given property’ should apply. On this matter, the Supreme
Court took the position that where there is a co-inheritor who is a special beneficiary*?,
Article 1114 would not apply, and so, regardless of whether the gift was given earlier than
one year before the commencement of the inheritance or whether both parties of the con-
tract of gift were aware that the act would cause loss to a person with the right of the legal
reserve of inheritance, ‘given property’ constitutes property that is included in calculating
the amount of the legal reserve of inheritance*3. Since Article 10084 is applied mutatis
mutandis to the legal reserve of inheritance (Article 1118)4°, it is necessary to bring about
an equitable result among the co-inheritors by including all gifts given by the inheritee to
the special beneficiary?*®.

Despite this, including all gifts that were made a long time before the commence-
ment of inheritance, thereby creating unnecessary conflict among family members and

41 The ratio of the legal reserve of inheritance for spouses and children is /2.

42 The term ‘special benefit (52 =2l)’ in the context of Korean inheritance law is the total property
including gift, testamentary gift and statutory share in inheritance that inheritor receives from the inheritee.
Itis treated as a prepayment of inheritance share.

43 Supreme Court 95Da 17885, February 9, 1996.

44 Article 1008 (Shares of Inheritance for Special Beneficiary) If any one of the co-inheritors has pre-
viously received a gift or testamentary gift of property from the inheritee, and such property received is of
less value than his share of the inheritance, he shall be entitled to a share of the inheritance within the limit
of the difference between the said gifts and his legal share of the inheritance.

45 The provisions of Articles 1001, 1008, and 1010 shall apply mutatis mutandis to statutory share in
inheritance.

46 Supreme Court 93Da11715, June 30, 1995.
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severely limiting the freedom of testation of the inheritee, is far from desirable. Moreover,
Article 1114 does not stipulate an exception for co-inheritors. The true purpose of Article
1008 is that co-inheritors who are special beneficiaries should receive less property (in the
amount of the special benefit), and not that all past gifts should be returned for the sake
of the legal reserve of inheritance. Given that the court will always consider whether the
parties were aware that the gift would cause loss to a person with the right of the legal re-
serve of inheritance, there would be no additional negative consequences even if we were
to apply Article 1114 to co-inheritors#’. Considering all of the above, it would be worthwhile
for the Supreme Court to heed to the voices of criticism and decide otherwise.

2.5.5. Point in time for calculating the amount of ‘given property’

The amount of ‘given property’ that forms the basis for assessing the amount of the
legal reserve of inheritance should be calculated at the moment of commencement of
inheritance. If the given property is cash, then it should be converted into the monetary
value of the amount at the moment inheritance commenced, in which case it would be
appropriate to adjust for inflation during the period between when the gift was made and
inheritance commenced?8,

2.6. Recovery of the legal reserve of inheritance
2.6.1. The principle of recovering the original object

The Civil Code does not have a special provision for the method of recovering the
legal reserve of inheritance. However, based on Article 1115 paragraph 149, it is generally
accepted that the person obliged to return must return the original object that was given
as a gift or testamentary gift. Hence, Korean law in effect recognizes the ‘principle of re-
covering the original object’. Where recovery of the original object is impossible or both
parties desire the recovery of the value of the object, then the value may be returned®.

2.6.2. Standard for calculating the amount upon recovery

In calculating the amount of the legal reserve of inheritance, the value of the property
that was given to the person obliged to return is to be calculated based on its value at the
moment of commencement of inheritance. After having fixed the value of the property that
is subject to return, where the recovery of the original object is impossible and the court
orders for the recovery of the value of the property, the value is to be assessed as the value
of the property on the day of the closing of oral hearings of the fact-finding proceedings®'.

2.6.3. Transfer of the object to a third party

Where the person obliged to return the property transfers it to a third party, the recov-
ery of the original object becomes impossible, and in such a situation the person with the
right to the legal reserve of inheritance will in principle need to demand the value of the

47 The same approach can be found in 215, TRIZ A& ZH0|, K2 tHAL 2018, 565-566H
[Yoon J.-S. Lectures on the Law on Relatives and the Law of Inheritance (2" ed.). Seoul: Parkyongsa, 2018.
P.565-566].

48 Supreme Court 2006Da28126, July 23, 2009.

49 Article 1115 (Recovery of Statutory share in inheritance) (1) When there are shortages in the statu-
tory share in inheritance due to gifts or testamentary gifts made by the inheritee pursuant to the provisions
of Article 1114, persons with the right to statutory share in inheritance may recover the shortage.

50 Supreme Court 2004Da51887, June 23, 2005.

51 Supreme Court 2004Da51887, June 23, 2005.
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property. However, case law has developed in such a manner as to allow for the recovery
of the original object where the assignee acted in bad faith. In other words, where property
was transferred to a third party that should have been recovered as a result of the exercise
of the right to the legal reserve of inheritance, and the third part was aware at the moment
of assignment that the act would cause loss to a person with the right of the legal reserve
of inheritance, then the recovery of the object itself becomes possible.

Conclusion

The current paper has offered an overview of inheritance law in Korea regarding wills
and the legal reserve of inheritance. Since legal institutions in the realm of inheritance law
are mainly localized and reflect the social and economic traditions of each country, the
provisions of the Civil Code on wills and the legal reserve of inheritance seem to show that
the Korean society is quite family oriented. Although this was the case when the Civil Code
entered into force in 1960 and when the institution of the legal reserve of inheritance was
adopted in 1977, since then, rapid modernization and industrialization have completely
changed the Korean landscape, resulting in the dilution of the concept of family and the
modification of values related to family ties. Therefore, the rather limited freedom of tes-
tation and the relatively strong protection of the right to the legal reserve of inheritance
are increasingly losing touch with the modern Korean mode of life. This is why there is an
increasingly convincing call for amending the Civil Code in order to modernize inheritance
law. This is in and of itself an important topic®2, albeit one that requires a whole separate
study. Therefore, this paper will limit itself to the introduction of Korean inheritance law
to those outside Korea. However, it should be noted that with the continuation of histori-
cally low levels of the birth rate5® in Korea and the resulting decrease of the total Korean
population, efforts to amend Part V Inheritance of the Civil Code must be made in earnest
to address the new realities and challenges facing Korea in the 215t century. When such
legislation is passed, it will inevitably lead to the expanding of the freedom of testation and
the reduction of the level of protection of the legal reserve of inheritance.
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3aBeu.|,aHV|e M obA3aTenbHad aAond B HacneacTee B KOpEVICKOM npase
C. Kum

Anga untupoBanusa: Kim S. Will and the legal reserve of inheritance in Korean law // lNpaBoBeaeHue.

2022

. T.66, N2 3. C.301-314. https://doi.org/10.21638/spbu25.2022.305

HacnepctBeHHOe NpaBo, paBHO Kak 1 CEMEHOE NpaBo, 60see BCEro oTpaxaeT 0COOEHHOCTUN
TpaguUMn U UEHHOCTHOW OCHOBbLI TOrO OOLLIECTBA, B KOTOPOM PYHKLUMOHMPYET AaHHas NpaBo-
Basi cuctema. OTHOLWEHUS, BO3HUKaloLWMe Npu HacnegoBaHum B Pecnybnuke Kopes, perynu-
pyeT yacTb V lpaxgaHCcKoro kogekca. B Hel nmetotcsa Tpu pasgena, B NepBOM N3 KOTOPbIX
eCcTb obLmMe NosIoXeHUs, NpUMeHNMbIE MPU OTCYTCTBMM 3aBellaHus. Bo BTopom pasgene
pacnonoxeHbl NPaBoOBblE HOPMbI O 3aBELLaHNM, @ B TPETbEM — HOPMbI 006 06513aTeNbHOM fone
B Hacnenctee. C TOYKM 3peHns CPaBHUTENbHOIO NPaBoBeAeHNs 06s3aTenbHas A0S BOBCE
He ABNSeTCs YHUKaIbHbIM NPaBoBbIM MHCTUTYTOM Pecnybnunku Kopesi. Hao60poT, B 60bLINH-
CTBE CTPaH CyLLECTBYIOT B TOM UIN MHOM BUAE MEPbI 3aLLNTbI AN MONYy4EHUS ONPeaeneHHOon
3aKOHOM [onu B Hacnenctee. OTNMYNTENbHON YePTOM KOPENCKOro HacneACcTBEHHOIoO nNpasa
SIBNSIETCS TO, 4TO OHO MO CPABHEHWUIO C APYrMMK nNpasonopsiakamu B 60nbLIen CTeneHn 3a-
w1uaeT npaBo Ha 06s3aTenbHyIo 40110, B pe3ysbraTe Yero ceBo6oaa 3aBellaHns UM OLLYyTUMO
orpaHuymBaeTcs. HopMel 0 npase Ha 06a3aTesNibHy0 4010 Oblnn BBEAEHbI B KOPENCKMI Mpax-
naHckmin kopgekc B 1977 r., korga 3akoHOA4AaTeNb BHOCUI B HErO0 M3MEHEHUS!, TO eCTb CMYCTS
17 net nocne BctynneHusa atoro Kogekca B cuny B 1960 r. YNOMsiHYyTble U3BMEHEHUSA CTann
pe3ynbTaToM MOMbITKW OTPaXEHUs B 3aKOHEe TPaAWLMOHHbLIX LIEHHOCTEN KOopenckoro oobule-
CTBa TOr0 BPEMEHU, A4S KOTOPOro Obinv YpesBblyaliHO BaXkHbl Kpenkue CBS3N Mexay une-
HaMn ceMbl N POACTBEHHUKaMU. Lienb HacTosLwen ctaTtb — AEMOHCTPaUUS COOTHOLUEHNS
VHCTUTYTOB 3aBeLLaHns 1 06a3aTenbHON A0SIM B HacneacTBe B KOPENCKOM rnpase, BbiiBNeHne
X MMUPOBO33PEHYECKON OCHOBBI. AHanM3 HacnenoBaHus No BOJE Hacnegoaarens (no 3aee-
LaHMI0) U HE3ABUCKMMO OT ero Bosn (nytem obssaTenbHOM 0nNM B HAacneacTBe) AaeTt ooulee
NpencTaB/IEHNE O HEKOTOPbLIX CMEUNPUYECKNX XapaKTEPUCTUKAX KOPENCKOro HaCneacTBEH-
HOro npasa, KOTOpble B CBOID o4epeab 00yCnoBfeHbl couranbHbIMM NpoLeccamu, Nponcxo-
OSLWMMN B KOPENCKOM 0bLLecTBe.

KntoyeBbie cnioBa: HacnepoBaHve, 3aBellaHne, cBo6oaa 3aBeLLaHns, NpaBo Ha 0693aTeNbHYI0
[0Ni0 B HacneacTee, MpaxaaHckuii kogekc Pecnybnukm Kopes.
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