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The article presents the general characteristics of Polish securities law and the main juridical,
legislative and practical issues arising in this area of legal transactions. Securities law comprises
a set of regulations that govern the principles of creating securities, the rules of trading in these
instruments and the principles of exercising rights and performing obligations stemming from
securities. Polish law does not define the concept of a security. The doctrine generally assumes
that a security is a document stating a specific property right of a transferable nature, which
incorporates this right into this document, the possession of which is a necessary condition for
the exercise of this right and its disposal. Securities law in Poland has not been codified and its
sources are dispersed. General issues are regulated in the provisions of Art. 9266-926'° of the
Civil Code, while specific issues are regulated in legislative acts regulating particular types of
securities, acts devoted essentially to other issues but also containing regulations of particular
types of securities, and in normative acts of the European Union, in particular, in Regulations
of the European Parliament and the Council (EU). Securities have been regulated in more or
less detail under Polish law. However, there are considerable legislative issues that need to be
addressed with regard to certain types of securities which have recently become “demateri-
alised” and this “dematerialisation” has made the traditional legal solutions governing them,
which were essentially based on property law constructions, inadequate. What the Polish legis-
lator has not achieved yet is uniform set of legal solutions that could apply to both tangible and
intangible, dematerialised securities taking the form of book entries only. As a result, we have to
do with a certain regulatory dualism in this area in Poland. The general provisions on securities
contained in the Civil Code are generally applicable to traditional securities, whereas the issue
and trading in dematerialised securities is regulated by other provisions as well, mainly the Act
on trading in financial instruments of 2005.

Keywords: security, financial instrument, bill of exchange, cheque, bill of lading, share, invest-
ment certificate, bond.

1. Basic concepts: securities law and securities

Securities law refers to all legal regulations governing the issuing of securities, the
rules of trading in securities and the rules of exercising the rights and obligations arising
from securities.

For legal provisions determined as above, the concept of a security to which they
apply is of key importance. Although the term “security” has long been used in many nor-
mative acts, the Polish legislator has not provided a legal definition of this concept. Most
representatives of the doctrine consider this position of the legislator to be appropriate,
noting that because of the complex legal nature of securities, their different types, the
emergence of new varieties of these instruments, as well as in view of the fact that the form
and manner in which securities operate are subject to evolution, it would be extremely dif-
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ficult, if at all feasible (omnis definitio in iure civili periculosa est) to construct a correct,
classic, timeless and system-wide definition of a security. The legislator’s resignation from
defining the concept of a security is also intended to leave the system open and to facili-
tate the process of developing new types of securities according to the needs of practice.

Against the background of such a normative state of affairs, the general notion of a
security is still the subject of a scholarly discussion in Poland, and the views presented
in it are not uniform. It is generally accepted that securities are documents stating cer-
tain property rights, but these documents have special characteristics (they are qualified
documents) owing to a special relationship between them and the property rights they
confirm, which consists in the fact that the holding of such a document is the necessary
condition for ascribing a right under this document to a person formally entitled under it,
and at the same time is the condition for the exercise of the right specified in the docu-
ment. This special feature of securities makes them play a much more important role than
that of ordinary documents which only serve to provide evidence of a specific right (docu-
mentary evidence). When describing a security, we often say that it embodies (or incor-
porates) a specific right that it confirms, and thus is a carrier of that right and, at the same
time, of its economic value. As a result, a disposition of a right from a document is followed
by a disposition of the document (it is generally said that the right follows the document),
in contrast to ordinary documentary evidence, where the principle that the document fol-
lows the law applies’.

Under the German doctrine, as well as in Polish legal science, there are essentially
two competing concepts focused on explaining the essence of a security. Both aim at
finding a criterion that would allow to distinguish a security from other documents in cir-
culation. The theory of a narrow approach to a security (the circulation theory) assumes
the circulating capacity of the document as the criterion for such a distinction. This theory
is based on the assumption that the incorporation of a right in the document is primarily
aimed at increasing the circulation (or facilitating the disposal) of a given security. In line
with this approach, the concept of a security is limited to documents intended for circu-
lation (i. e. bearer securities and securities to order). Consequently, this concept does
not, in principle, extend to cover registered documents because the assignment of rights
incorporated in them requires transfer. The theory of a broad approach to securities (the
execution theory) puts an emphasis on a formal criterion which in the necessity to possess
the document. A document is a carrier of the right stated in it and in order to exercise this
right it is necessary, and at the same time sufficient, to hold and present the document?.
Looking at the provision of Art. 9216 of the Civil Code which states that in order to exercise
the right from a security it is necessary to present (submit) a document to the debtor, it
seems that the Polish legislator has adopted a broad approach to securities?.

' Grzybowski S. Papiery wartoSciowe — zagadnienia ogolne // System prawa cywilnego: in 4 vols.
Vol. 3, part 2 / ed. S.Grzybowski. Warszawa: Zaktad Narodowy imienia Ossolinskich, 1976. P.985 et
seq.; Komosa T. Papiery wartoéciowe // Przeglad Prawa Handlowego. 1995. No. 4. P. 1; Bgczyk M., Ko-
zinski M. H., Michalski M., Pyziot W., Szumariski A., Weiss |. Papiery wartosciowe. Krakow: Zakamycze,
2000. P.49 et seq.; Radwariski Z., Panowicz-Lipska J. Zobowigzania — cze$¢ szczegotowa. Warszawa:
C. H.Beck, 2019. P. 345; Machnikowski P. Numerus clausus papierow wartosciowych inkorporujacych wie-
rzytelnosci // Panstwo i Prawo. 2000. Iss. 8. P. 53.

2 Grzybowski S. Papiery wartosciowe — zagadnienia ogolne. P. 985; Bgczyk M., Koziriski M. H., Mi-
chalski M., Pyziot W., Szumariski A., Weiss I. Papiery wartosciowe. P. 49; Radwariski Z., Panowicz-Lipska J.
Zobowigzania — czes¢ szczegdtowa. P. 346; Romanowski M. Zagadnienia ogdlne papierow wartosciowych
// System prawa prywatnego: in 20 vols. Vol. 18: Prawo papieréw wartosciowych / ed. A. Szumanski. War-
szawa: C. H. Beck, 2016. P. 20 et seq.

3 Bgczyk M., Koziriski M. H., Michalski M., Pyziot W., Szumariski A., Weiss I. Papiery wartosciowe.
P.51; Jastrzebski J. Pojecie papieru wartosciowego wobec dematerializacji. Warszawa: Wolters Kluwer,
2009. P. 78 et seq.
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The process of de-materialisation (or digitisation) of documents, which has recently
intensified, affects securities as well. As a result, the traditional term “security” ceases
to be adequate when it comes to many modern designators of the term. The doctrine of
civil law points out that the electronic form displaces and dismantles all traditional institu-
tions of civil law. This affects securities in particular. It is difficult to talk about a security
when it usually exists merely as a record in a computer system#. With this in mind, both the
doctrine and the legislator are now looking for new terminology to be used for this institu-
tion, moving away from the association with traditional paper documents. Instead of the
notion of a security, the following terms are proposed in particular: prawo wartosciowe
(a right in value), dowdd wartosciowy (a proof of value), certyfikat wartosciowy (a certifi-
cate of value), tytut wartosciowy (a title in value), walor (a value) or instrument finansowy
(a financial instrument)®.

2. The sources of securities law

Securities law is not a codified branch of law in Poland. Neither is there a single leg-
islative act in Polish legislation devoted entirely and comprehensively to securities. Their
regulation is dispersed and has been addressed partly in the Civil Code® (Art. 55', 169 § 2,
329, 849 § 3 and Art. 9266-926'6), and partly in other legislative acts devoted entirely or
only to a certain extent, to selected securities.

The provisions of Art. 9266-926'6 together with the provisions of the Decree of 10 De-
cember 1946 on the redemption of lost documents’ are as a rule considered to constitute
the general part of Polish securities law®.

Detailed provisions cover the regulations contained in the following legislative acts:

— those governing particular types of securities: Act of 28 April 1936 — Bill of ex-
change law?® (regulating bills of exchange); Act of 28 April 1936 — Cheque law©
(regulating cheques); Act of 15 January 2015 on bonds™ (regulating bonds);

— those which are essentially devoted to other issues, but also contain regulations
relating to certain types of securities: Act of 29 August 1997 — Banking law?
(regulating bank securities); Act of 29 August 1997 on the National Bank of Po-
land™ (regulating the securities of the National Bank of Poland); Act of 29 August
1997 on covered bonds and mortgage banks™ and the Act of 14 March 2003 on
the Bank of National Economy (Bank Gospodarstwa Krajowego)'™ (regulating
covered bonds); Act of 15 September 2000 — Commercial Code of Companies
and Partnerships'® (regulating shares and subscription warrants); Act of 29 July

4 Radwarniski Z. Kodeks cywilny wymaga unowoczes$nienia // Kancelaria. 2010. No. 7-8. P. 18.

5 Janiak A. Papiery warto$ciowe // Kodeks cywilny. Komentarz: in 4 vols. Vol. 3: Zobowigzania. Cze$¢
szczegolna / ed. A. Kidyba. Warszawa: Wolters Kluwer, 2014. P. 1465 et seq.

6 Act of 23 April 1964 — The Civil Code // Dz. U. [Journal of Laws]. 2019. Item 1145.

7 Dz. U.1947. No. 5. ltem 20.

8 Sojka T. Papiery wartosciowe // Kodeks cywilny: in 3 vols. Vol. 3: Komentarz. Art. 627-1088 / ed.
M. Gutowski. Warszawa: C. H. Beck, 2019. P. 1045 et seq.

9 Dz. U.2016. Item 160.

0 Ibid. Iltem 462.

™ bid. 2020. Item 1208.

2 Ipid. 2019. Item 2357.

8 |bid. 2019. Item 1810.

4 lbid. 2020. ltem 415.

5 Ibid. Iltem 1198.

6 Ibid. Item 526.
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2005 on trading in financial instruments' (regulating rights in shares and deposi-
tory receipts); Act of 18 September 2001 — the Maritime Code'® (regulating bills
of lading); Act of 27 May 2004 on investment funds and management of invest-
ment funds'® (regulating investment certificates); Act of 27 August 2009 on public
finances?? (regulating securities); Act of 19 November 2009 on gambling games?’
(regulating e. g. lottery tickets);

— those addressing regulated trading in securities and the principles of the supervi-
sion of financial markets, including the securities market: Act of 29 July 2005 on
trading in financial instruments??; Act of 29 July 2005 on public offering and condi-
tions of introducing financial instruments into an organised trading system and on
public companies?3; Act of 21 July 2006 on the supervision of the financial mar-
ket?4,

Provisions of European Union law also play an important role as a source of securi-
ties law in force in Poland. This is understandable in view of the need to ensure the proper
functioning of the common market and to implement the principle of free movement of
capital as laid down in the Treaty. The European legislator has various means of unify-
ing and harmonising legislation within the European Union. In the past, the predominant
method of harmonising law was through directives which required their timely and ap-
propriate implementation into the national laws of the Member States. In recent years, to
achieve these objectives, regulations have increasingly been used to achieve these goals,
and they are automatically and directly applicable in all Member States. Amongst this
group of the sources of securities law, the following should be specifically noted:

— Regulation (EU) No. 1095/2010 of the European Parliament and of the Council of
24 November 2010 establishing a European Supervisory Authority (European Se-
curities and Markets Authority), amending Decision No. 716/2009/EC and repeal-
ing Commission Decision 2009/77/EC;

— Regulation (EU) No. 236/2012 of the European Parliament and of the Council of
14 March 2012 on short selling and certain aspects of credit default swaps;

— Regulation (EU) No. 596/2014 of the European Parliament and of the Council of
16 April 2014 on market abuse and repealing Directive 2003/68/EC of the Euro-
pean Parliament and of the Council and Commission Directives 2003/124/EC,
2003/125/EC and 2004/72/EC;

— Regulation (EU) No. 600/2014 of the European Parliament and of the Council of
15 May 2014 onfinancial instruments and amending Regulation (EU) No. 646,/2012;

— Regulation (EU) 600/2014 of the European Parliament and of the Council of
15 May 2014 on markets in financial instruments and amending Regulation (EU)
No. 648/2012;

— Regulation (EU) No. 909/2014 of the European Parliament and of the Council of
23 July 2014 on improving securities settlement in the European Union and on
central securities depositories, amending Directives 98/26/EC and 2014/65/EC
and Regulation (EU) No. 236/2012;

7 Dz. U. 2020. Item 89.
8 |bid. 2018. Item 2175.
9 |bid. 2020. Item 95.
20 |bid. 2019. Item 869.
21 |bid. Item 847.

22 |bid. 2020. Item 89.
23 |bid. 2019. Item 623.
24 |bid. 2020. Item 180.
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— Regulation (EU) 2015/2365 of the European Parliament and of the Council of
25 November 2015 on transparency of securities financing transactions and of
re-use and amending Regulation (EU) No. 684/2012;

— Commission Implementing Regulation (EU) 2016/824 of 25 May 2016 laying down
implementing technical standards with regard to the content and format of the de-
scription of the functioning of multilateral trading facilities and organised trading
facilities supplementing Directive 2014/65/EU of the European Parliament and of
the Council on markets in financial instruments submitted pursuant to this Direc-
tive;

— Commission Delegated Regulation (EU) 2017/588 of 14 July 2016 supplementing
Directive 2014/65/EU of the European Parliament and of the Council with regard
to regulatory technical standards on the tick size regime for shares, depositary
receipts and exchange-traded funds;

— Regulation (EU) 2017/1129 of the European Parliament and of the Council of
14 June 2017 on the prospectus to be published when securities are offered to
the public or admitted to trading on a regulated market and repealing Directive
2003/71/EC;

— Commission Implementing Regulation (EU) 2018/1212 of 3 September 2018 lay-
ing down minimum requirements for the implementation of Directive 2007/36/EC
of the European Parliament and of the Council as regards shareholder identifica-
tion, the provision of information and the facilitation of the exercise of sharehold-
ers’ rights;

— Commission Delegated Regulation (EU) 2017/1946 of 11 July 2017 supplement-
ing Directives 2004/39/EC and 2014/65/EU of the European Parliament and of the
Council with regard to regulatory technical standards concerning an exhaustive
list of information that proposed acquirers must include in the notification of a pro-
posed acquisition of a qualifying holding in an investment firm.

3. The systemic qualification and specific features of
securities law

From a systemic point of view, the classification of securities law as a branch of law
is neither clear nor obvious. Securities law has a nature of a comprehensive branch of law
and is distinguished on the basis of the criterion of its subject matter. Most of the provi-
sions related to this subject, especially the provisions defining the statutory types and
forms of securities, the principles of their creation, the trading in them and the perfor-
mance of the resulting obligations, belong to the area of civil law or broadly understood
private law, and are part of the law of obligations. However, the scope of this branch of
law also includes regulations that are classified as commercial law or company law (in
particular regulations concerning shares and investment certificates), as well as financial
law (e. g. regulations governing treasury securities). Furthermore, regulations defining the
rules of organisation and supervision of the regulated securities market are also included
in either public financial law or administrative law. Last but not least, certain criminal law
provisions are also covered by securities law.

Generally, when it comes to securities law, the emphasis is on formalism. The provi-
sions of this branch of law specify, in particular, the necessary components of individual
types of securities and usually provide for invalidity of a security that has been issued with
formal defects. In the field of securities law, a different approach applies than in the case
of the law of contracts, where the principle of the freedom of contract and the favor con-
tractus directive apply.
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A stricter approach is also applied to the interpretation of declarations of intent ex-
pressed in the content of securities. Although the interpretation of such declarations is
not ruled out, significant restrictions apply in this regard. Firstly, when interpreting securi-
ties, only the content of the document itself may be the subject of interpretation, but not
the circumstances surrounding the act of issuing the security. This is therefore a different
approach to the interpretation of contracts, where, to a large extent, the context of the
situation surrounding the conclusion or performance of the contract is taken into account.
Secondly, a so-called objective method of interpretation is used when interpreting the
content of the securities, similarly to the interpretation of legal provisions.

4. The functions of securities

The functions of securities determine the scope of application of these instruments
in economic practice. Typically, securities may be divided based on the function they per-
form and the following functions may be distinguished 1) identification; 2) circulation;
3) credit; 4) investment; 5) payment; and 6) warranty. The above functions divide further
into general functions (characteristic of all securities, such as e. g. entitlement or capabil-
ity of being in circulation) and specific functions which arise from the characteristics of a
given type of security.

The identification function is the primary function of securities. It facilitates the iden-
tification of the person with a right in the security. It is based on the presumption that
the person who is entitled financially under the bond (obligation) relationship is the one
identified by the possession and content of the security presented. In practice, there are
different ways of identifying the person entitled, depending on whether the security is a
registered, commissioned or bearer security.

The circulation function of securities is manifested by the facilitated way of trading in
such securities, so that they may be circulated smoothly and intensively (a very intensive
trading is called circulation). This function is effectively performed by bearer securities in
particular, as their transfer requires only the presentation (or hand-over) of a document.
Also securities to order are relatively easily transferred by means of endorsement.

The credit function means that the security may be used by its issuer to take out a
loan. This may involve both, a trade credit obtained from a single contractor (as in the case
of a bill of exchange), and the acquisition of even quite substantial amounts of capital on
refundable terms from a wider range of lenders, as occurs in the event of the issue of series
debt securities (covering treasury securities, bonds, bank securities, covered bonds, etc.).

The investment function is expressed in the fact that the security becomes an eqg-
uity investment for its buyer, being a free cash deposit. In a developed market economy,
investments in securities are the third main channel, besides the banking and budgetary
systems, for the movement of capital, which favours a better use of free funds for en-
hanced economic growth.

The payment function means that securities embodying certain financial values may
be used in trading as a means of payment. Securities representing monetary receivables
are particularly predestined to this role. From a formal point of view, a security is not a legal
tender and may only be treated as a substitute for money. However, with the use of a se-
curity, the debtor may effectively discharge himself or herself of the monetary obligation
with the consent of the creditor on a datio in solutum basis.

Owing to the warranty (collateral) function of a security, its possession provides for
the creditor a strong (sometimes even indisputable) proof of the existence of the claim,
and, on the other hand, ensures that the creditor claiming the claim from the security may
benefit from certain procedural facilitations. In this way the security increases the credi-
tor’s legal security and makes it easier for him or her to collect debts from the debtor.
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Other functions of securities include equity financing, debt financing, sometimes
they also play a speculative function, or may act as an as insurance, incentive, receipt and
the like?5.

5. Classification of securities

There are different classifications of securities in the doctrine, based on different cri-
teria.

According to the normative criterion adopted in Art. 92116 of the Civil Code, securities
may be divided into 1) those incorporating claims (so-called creditor or debt securities),
and 2) those incorporating rights other than claims.

Due to the nature of incorporated rights, the doctrine makes a more detailed division
of securities and distinguishes among them: 1) securities representing claims, including
in particular monetary claims (e. g. a bill of exchange, a cheque, a bank security, a cov-
ered bond); 2) securities representing rights to items placed in the custody of the issuer,
so-called commodity securities (e. g. a bill of lading); 3) securities representing rights
to shares, so-called equity securities. Due to the way in which the person entitled is de-
scribed, the following distinction is made: 1) registered securities — they hold as an au-
thorised person the person named in the content of the document or the person to whom
the authorisation from the document has been assigned by a transfer connected with the
handover of the document (Art. 9218); 2) securities to order — they hold as the author-
ised person the person indicated in the content of the document or the person to whom
the authority from the document has been assigned by endorsement connected with the
handover of the document (Art. 9219); 3) bearer securities — they hold as the authorised
person any person holding the security (Art. 92111).

Considering the method of the transfer of rights incorporated in the document, the
following are distinguished: 1) securities assigned by transfer and handing over of a docu-
ment (Art. 9218); 2) securities assigned by endorsement and handing over of a document
(Art. 9219 § 3); 3) securities assigned by handing over of a document (Art. 92112).

There is an overlap between the divisions of securities in terms of how entitlement is
designated and how rights are assigned from that security. Registered securities are as-
signed by transfer, securities to order are assigned by endorsement, and bearer securities
are assigned by a submission (or handing-over) of a document.

With regard to the relation between the creation of the right incorporated in the docu-
ment and the creation of the document itself, a distinction is made between 1) constitutive
securities (the right from such a security cannot arise before the document is created,
e. g. a bill of exchange), and 2) declaratory securities (the right arises earlier, but is as-
sociated with the document only upon its creation, e. g. a share).

With respect to the form of the right’s carrier a distinction is made between 1) tangi-
ble, classic securities (in this case the carrier of the right is a document in a tangible form,
e. g. a piece of paper), and 2) dematerialised securities.

With regard to the size of the issue, a distinction is made between 1) individual securi-
ties (issued in single copies, e. g. a bill of exchange, a cheque, a bill of lading), and 2) se-
ries securities which are issued in series (e. g. bonds, shares, etc.)%.

25 Kotacz J. Prawo papierow wartosciowych i rynku kapitatowego. Warszawa: Wolters Kluwer, 2007.
P. 15 et seq.; Jastrzebski J. Pojecie papieru wartosciowego wobec dematerializacji. P. 19 et seq.; Janiak A.
Papiery wartosciowe. P. 1473 et seq.; Romanowski M. Zagadnienia ogoélne papieréw wartosciowych. P. 6 et
seq.

26 More in: Komosa T. Papiery wartosciowe. P. 3 et seq.; Bgczyk M., Koziriski M. H., Michalski M., Py-
ziot W., Szumariski A., Weiss I. Papiery wartosciowe. P. 37 et seq.; Kotacz J. Prawo papierow wartoscio-
wych i rynku kapitatowego. P. 16 et seq.; Zawada K. Papiery wartosciowe // Kodeks cywilny. Komentarz: in
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6. The numerus clausus principle

The prevailing position of the doctrine is that under Polish law the numerus clausus
principle of securities applies?’. This means that certain securities may only be issued if
the law provides for such a possibility. It is also pointed out that the law should classify
a certain specific document as a security directly (as has been done e. g. with regard
to bonds, covered bonds, bank securities, securities of the National Bank of Poland or
investment certificates) or by defining its specific features and functions (as done with
regard to bills of exchange, cheques, bills of lading). Although the numerus clausus prin-
ciple has not been expressed unequivocally by the Polish legislator, according to the pre-
vailing view, it is a general rule of law which may be derived from the provisions of the Code
as well as from all other relevant regulations governing securities, and from their system-
atics adopted by the legislator. The adoption of the numerus clausus principle is justified
by reasons of the safety and security of trading in securities and the need to protect the
confidence of their acquirers?8.

7. De-materialised securities and systems of their registration

Dematerialised securities devoid of the tangible form of a traditional document re-
quire for their functioning registration in a special register constituting a securities de-
pository. The term “depository” shall be understood as a system of registration of securi-
ties, including securities accounts, summary accounts and deposit accounts maintained
by entities authorised to do so by law. The Polish institution established to maintain the
securities depository is the National Securities Depository (Krajowy Depozyt Papierow
Wartosciowych S. A. — KDPW) which may, however, delegate the performance of these
activities to other entities pursuant to Art. 3 (21) of the Act on the trading in financial instru-
ments (The Act).

Pursuant to Art. 4 (1) of the above Act, accounts with dematerialised securities may
be maintained by brokerage houses and banks conducting brokerage activities, trust
banks, foreign investment firms and broker’s firms operating their branches in the terri-
tory of the Republic of Poland, the National Securities Depository or a company to which it
has delegated the performance of such activities, and the National Bank of Poland — if the

3 vols. Vol. 2 / ed. K. Pietrzykowski. Warszawa: C. H. Beck, 2020. P. 904 et seq.; Jastrzebski J. Pojecie pa-
pieru wartosciowego wobec dematerializacji. P. 98 et seq.; Romanowski M. Zagadnienia ogolne papieréw
wartosciowych. P. 77 et seq.; Machnikowski P. Papiery wartosciowe // Kodeks cywilny. Komentarz / eds
E. Gniewek, P. Machnikowski. Warszawa: C. H. Beck, 2019. P. 1794 et seq.

27 E.g.: Michalski M. Zasada numerus clausus w prawie papierow wartosciowych // Przeglad Sgdo-
wy. 1995. No. 11-12. P. 62 et seq.; Romanowski M. Zagadnienia ogdlne papieréw wartosciowych. P. 133 et
seq.; Janiak A. Papiery wartosciowe. P. 1471 et seq.; Szumariski A. Problem dopuszczalnoéci prawnej emisji
nowych typow papierow wartosciowych. Z problematyki numerus clausus papieréw wartosciowych w pra-
wie polskim // Studia z prawa gospodarczego i handlowego. Ksiega pamiatkowa ku czci Profesora Stani-
stawa Wtodyki / ed. W. Pyziot. Krakéw: Dom Wydawnictw Naukowych, 1996. P. 427 et seq.; Radwariski Z.,
Panowicz-Lipska J. Zobowigzania — czg$¢ szczegotowa. P. 348; Machnikowski P. Numerus clausus papie-
réw wartosciowych inkorporujgcych wierzytelnoéci. P. 53 et seq. — Expressing different views, especially:
Chtopecki A. Czy w prawie polskim obowigzuje zasada numerus clausus papierow wartosciowych // Prze-
glad Sadowy. 1995. No. 2. P. 37 et seq.; Zoll F. Klauzule dokumentowe. Prawo dokumentéw dtuznych ze
szczegolnym uwzglednieniem papierow wartosciowych. Warszawa: C. H. Beck, 2004. P. 212 et seq.; Zoll F.,
Wactawik A. O zasadzie numerus clausus wierzycielskich papieréw wartosciowych. Uwagi na tle ochro-
ny intereséw inwestorow na rynku pozyczek masowych // Transformacje Prawa Prywatnego. 2003. No. 1.
P.9 et seq.

28 Radwariski Z., Panowicz-Lipska J. Zobowigzania — cze$¢ szczegdtowa. P.348; Romanowski M.
Zagadnienia ogolne papierow wartosciowych. P. 156 et seq; Jastrzebski J. Pojecie papieru wartosciowego
wobec dematerializacji. P. 426 et seq.
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designation of such accounts allows identification of persons with rights attached to secu-
rities. Dematerialised securities accounts may also be opened with participants in the de-
pository of securities or the securities registration system operated by the National Bank
of Poland, which act as intermediaries that sell securities issued by the State Treasury or
by the National Bank of Poland as long as the records they make concern these securities
and allow identification of persons entitled to the rights attached to them.

Pursuant to Art. 7 (1) of the Act, rights to dematerialised securities arise when they
are first recorded in a securities account, and they are due to the person holding such an
account. At the request of a securities account holder, the entity maintaining the account
must issue, separately for each type of security, a written personal deposit certificate. At
the request of the account holder, some or all of the securities recorded in the account
may be indicated in such a certificate. The deposit certificate confirms the entitlement to
the exercise of the rights arising from the securities indicated in the certificate as these
rights are not or cannot be exercised solely on the basis of the entries in the securities
account. However, the right to participate in a general meeting is excluded pursuant to
Art. 9 (1) and (2) of the Act. The deposit certificate is not a security. It is merely an identifi-
cation, or an entitlement document?®,

The issuer of securities, wishing to introduce them to trading in a dematerialised
form, must conclude an agreement with the KDPW to register these securities with the
depository.

Pursuant to Art. 5 (1) of the Act, securities admitted to public trading, to trading on a
regulated market, introduced to the alternative trading system (alternatywny system obro-
tu — ASO) or issued by the State Treasury or the National Bank of Poland are no longer in
the form of a document as of the moment they are registered pursuant to the agreement
for registration of such securities in the depository. This means that these securities may
only exist in an intangible, book-entry form. Securities will also have this form only if sepa-
rate regulations concerning the issue of the particular securities provide so. For other se-
curities, the issuer shall decide whether they should have a demateriaslised (book-entry)
form or a traditional form.

Securities which are permitted by law to operate in a traditional or dematerialised
form (e. g. shares) may change from a tangible to a book-entry form or vice versa. If secu-
rities are issued in a paper form, the issuer — before concluding an agreement to register
such securities in the depository — must physically deposit all the paper-form securities
in a depository maintained by an investment company, a custodian bank, the KDPW or a
company to which the KDPW has delegated the performance of deposit activities, and
the entity maintaining the depository is obliged to create a register of persons entitled
under such securities (this process is called dematerialisation). The reverse process of
withdrawing dematerialised securities from the depository system and making traditional
paper documents available to investors (rematerialisation) is also possible.

8. Regulation of trading in securities

Within the framework of securities trading, primary trading and secondary trading are
distinguished. Primary trading is related to the process of creating securities and consists
in the disposal of the created security by the issuer to the primary buyer (first creditor).
The concept of secondary trading, on the other hand, covers each subsequent and further
disposal of a given security.

In the case of traditional (paper) securities, their disposal (both in primary and sec-
ondary trading) requires, in order to be effective, not only an agreement between the par-

29 E.g.: Janiak A. Papiery wartosciowe. P. 1515 et seq.
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ties to the transaction, but also the delivery (handing-over) of the document to the pur-
chaser. Transactions underlying the trade in such securities are therefore actual acts in the
law. Secondary trading in securities in the traditional paper form (depending on whether
they are registered, to order or bearer securities) may be conducted by transfer and hand-
ing over of the document, by endorsement and handing over of the document, or by hand-
ing over the document itself.

Different trading rules apply to book-entry securities. Pursuant to Art. 7(2) of the Pol-
ish Securities Act, the transfer of book-entry securities is effected when a relevant entry
is made in the securities account. In trading in book-entry securities, the equivalent of the
handover of a document is therefore the relevant entry in securities accounts. It should
be noted that the trading mechanism is the same, regardless of whether the securities
are registered or bearer. Doctrine therefore indicates that, with regard to dematerialised
securities, the traditional distinction between registered securities and bearer securities
is no longer relevant®.

Bulk securities issued in book-entry form are normally traded on regulated securi-
ties markets, in particular a stock exchange or a regulated over-the-counter market. The
provisions governing these markets set out in detail the rules under which securities of a
particular type are traded on them. At the same time, under the current legislation there
is no obligation to carry out transactions in securities exclusively on a regulated market.
Investors are not deprived of the possibility of committing themselves to sell their securi-
ties outside of organised trading®'.

9. Principles of exercising rights from securities

Traditional (paper) securities are carriers of liabilities with the nature of a “payable
debt”. In practice, this means that, in order to receive a claim, a creditor must approach
the debtor and present a document in order to exercise the right32. Such a construction
is justified by the circular nature of securities. In normal contractual relations, generally,
the role of the debtor is to deliver the benefit to the hands of a creditor, whom the debtor
knows and knows where to find him/her in order to deliver the debt to his/her hands (the
so-called “payable debt”). However, in the case of obligations arising from securities, the
debtor usually does not know who the creditor is when the obligation falls due, as the se-
curity is usually put into circulation by its original purchaser. The legal nature of a security
is based on the assumption of the subjective invariability of the debtor, not the creditor33.
In addition, the debtor is always known to the holder of the security, as the debtor’s name
is indicated in the document. Under these conditions it is justified to charge the creditor
who holds the security with the obligation to collect the performance from the debtor.

Pursuant to Art. 9216 of the Civil Code, the debtor should make the performance
against the return of a document. An alternative solution is to make the document avail-
able to the debtor in order to deprive it of legal effect in a customarily accepted manner.
Therefore, the debtor should always make the performance conditional upon the presen-
tation of a security and should not render the performance to a person who does not want

30 Sojka T. Papiery wartosciowe. P. 1050.

31 Wozniak R. Wprowadzenie do prawa papieréw warto$ciowych. Warszawa: Wolters Kluwer Polska,
2019. P. 192.

82 Szpunar A. Uwagi o papierach wartosciowych na okaziciela // Przeglad Prawa Handlowego. 1993.
No. 11. P. 1; Radwariski Z., Panowicz-Lipska J. Zobowigzania — cze$¢ szczegotowa. P. 351.

33 Michalski M. Regulacje prawne dotyczace listow zastawnych // Prawo Papieréw Wartosciowych.
2000. No.4.P. 1.

310 MpaBobeaeHue. 2021. T.65, No 3



to present such a document or cannot do so3*. The usual ways of depriving a security of
its legal effect (cancellation) include, in particular, tearing it up, crossing out its content,
perforating the document, placing an appropriate note on about the cancellation of the
obligation3®. The obligation to return a security or to make it available for the purpose of
having its legal effect cancelled is intended to protect the debtor. Such a solution protects
the debtor from the risk of being called upon to perform again, which could take place if,
after performance, the document which has not been deprived of its legal effect remained
in the possession of the creditor or a third party. This provision also justifies the conclusion
that if the creditor fails to present a security, the debtor may refuse to perform the obliga-
tion arising therefrom, without running the risk of falling into default.

Different rules apply to the performance of obligations arising from dematerialised
securities. The exercise of rights attached to such securities by entitled persons is not
possible without the institutions that maintain deposit accounts or securities accounts for
these securities. The intermediary institutions that are required in such cases, do not per-
form not only a deposit function but also a clearing function in relation to securities. The
National Depository is essentially responsible for handling the performance of issuers’
obligations towards those entitled under such securities. However, the same tasks may
also be performed by entities authorised by the KDPW. General rules of clearing and set-
tling transactions concerning dematerialised securities are regulated in Art. 45a et seq.
of the Act on the trading in financial instruments, while detailed and technical issues are
further specified in the regulations of clearing entities.
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MoHaTne n o6u.|,a;| XapakKTepnCcTuka noJibCKOro 3aKkoHoAaTe/IbCTBa
O LleHHbIX 6ymarax

A. SHsIK

Ana uutnpoBaHua: Janiak A. The concept and general characteristics of Polish securities law
// NpaBoBeneHne. 2021. T. 65, N2 3. C. 301-313. https://doi.org/10.21638/spbu25.2021.304

B ctatbe npeacTaBneHa obLuas xapakTepucTika nosibCKOro 3aKkOHOAATENbCTBA O LIEHHbIX By-
Marax, OCBELLEHbl OCHOBHbIE OpUANYECKME, 3aKOHOAATENbHbIE U MPAKTUYECKME BOMPOCHI,
BO3HMKaloWue B 3To 06nacTu iopmuanyeckoro obopoTta. 3akoHO4ATENIbCTBO O LIEHHbIX Byma-
rax — 9TO KOMMJIEKC NPaBOBbIX HOPM, PETYNPYIOLLMX MPUHLMMLI CO3AAaHUS LEHHbIX Bymar, 1x
0060p0oTa N OCYLLECTBIIEHUS MPaB N BbINOJHEHUS 00513aTENLCTB MO LUEeHHbIM Bymaram. Monb-
CKO€e 3aKOHOOATENbCTBO HE COAEPXUT ONPELENeHs NOHATUS «LeHHas Bymara». B nokTpuHe
MPWHSATO CYMTaTb, YTO 3TO AOKYMEHT, YCTAHABIMBAIOLWMIA KOHKPETHOE OTHYXAAeMOoe MMyLLe-
CTBEHHOE NPaBo, KOTOPbI CBA3bIBAET [AHHOE NMPaBO C JOKYMEHTOM (BKJIIOHAET €ro) Takmm 06-
pa3oM, 4TO HanM4Me OOKYMEHTa ABASETCS HEOOXOAMMbIM YCIOBUEM AN peannsaumm 3Toro
npaea 1 pacrnopsixeHus M. MNonoxeHns o LeHHbIX Bymarax B [onblie He koanduLmMpoBaHbl
1 COAEPXATCs B PA3/IMYHbIX UCTOYHMKaxX. OBLLMe BONPOCHI PErYINPYIOTCS MOJIOXKEHUSMA CT.
926%-926'6 MpaxgaHckoro kodekca Mosblun, a YacTHbIE YPEryavMpoBaHbl B 3aKOHax, NMOCBS-
LEHHbIX OTAENbHBIM TUMNAaM LIEHHbIX Bymar, B akTax, KacaloLyMxcs B OCHOBHOM APYriX BONpPO-
COB, HO Tak>Xe coAepXXalLlumx NOSIOXKEHUS O KOHKPETHBIX TUMaX LLEHHbIX Oymar, 1 B HOPMaTUBHbIX
akTax EBponeiickoro coto3a, B 4aCTHOCTM B pacnopsixxeHnsix EBponerickoro napnameHTa n Co-
BeTa EC. Monbcknin 3akoHOAaTeNlb PErynnpyeT Takme Buapbl LLEHHbIX Bymar, Kak BeKcesb, Yek,
KOHOCAMEHT, akuusi, NOAMUCHOM BappaHT, Aeno3nTapHas pacnmcka, UHBECTULMOHHBIN cep-
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TnduKat, obnuraumsi, unoteyHas (obecnedveHHas) obnuraums, 6GaHKOBCKasa LieHHas bymara,
Ka3Hayernckme ueHHble 6ymaru, LeHHble 6ymarn HaunoHansHoro 6aHka MNonbLun, 1oTepelitbiii
OuneT nnm opyroe NoATBEPXAEHME yHacTUs B a3apTHOM nrpe. Hanbonblume 3akoHoAaTeNbHble
npo6sieMbl B HACTOSILLEE BPEMS CBSI3aHbl C SIBIEHNEM AemMaTepuanm3aumnm HEKOTOPbIX BUAOB
LleHHbIX Bymar. 9To NpMBOAUT K TOMY, YTO TPAAMLMOHHbBIE NMPABOBbIE PELLEHNSI B OTHOLLEHUM
LIEHHbIX BymMar, OCHOBaHHbIE Ha KOHCTPYKLMSAX BELLLHOrO NpaBa, HEMpPUMEHVMbI K AemMarepma-
JIN30BaHHbLIM LIEHHbIM Bymaram. JJo cux nop MnonbCKUIA 3akOHOAATENb HE CMOr paspaboTaTb
€AMHbIX MPaBOBbIX PELLUEeHNI, MPUMEHNMbIX KaK K MarepuasnbHbIM, Tak U K Aemarepuann3oBaH-
HbIM LleHHbIM Bymaram. De lege lata B aToin cepe cyliecTByeT cneumduieckni oyanmam npa-
BOBOro perynmpoaHus. ObLume NoioXeHNs O LeHHbIX Bymarax, coaepxalumecs B MpaxaaH-
cKoMm kogekce MonbLim, 0ObIMHO NPUMEHSAIOTCS K TPAANLMOHHBIM LeHHbIM Oymaram, a Bblnyck
1 060pOT AemMaTepuanm3oBaHHbIX LLEHHbIX ByMar perympytoTcst NOJIOXKEHUSIMN UHbIX NPaBo-
BbIX aKTOB, B OCHOBHOM 3akoHa 2005 r. 06 060poTe pUHAHCOBbLIX MHCTPYMEHTOB.

KnoveBbie crioBa: LeHHass bymara, GUHAHCOBbLIN MHCTPYMEHT, BEKCeJlb, YEeK, KOHOCAMEHT,
aKuus, NTHBECTULMOHHbIN cepTudukart, odnnraums.

Cratbsa noctynuna B pegakumio 1 Hos6ps 2020 r.
PekomeHpoBaHa k neyatun 6 Hosbps 2021 1.

AHsaKk AHoxXen — O-p opua. Hayk, npod., YHusepcuteT nmMm. Agama Muukesmnya B MNo3Hanu, MNonbLua,
61-712, NosHaHb, yn. Bensasckoro, 1; janiak@amu.edu.pl

lpaBobeaenue. 2021. T.65, No 3 313



